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STATE OF NEW YORK
STATE TAX COMMISSION

In  the  Ma t te r  o f  t he  Pe t i t i on
:

o f

INTERNATIONAL TEIEPHONE AND TEIEGMPH CORP.:

Fo r  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r  :
a  Rev i s i on  o f  a  De te rm ina t i on  o r  a  Re fund
of  Sales & Use :
Taxes  unde r  A r t i c l e  ( s )  ZB  A  Z9  o f  t he
Tax Law for the XlgF;1ft'XqX Period (s) :
11 7 B, 8/25/69 ana rc/z9/69

AFFIDAVIT OF MAILING

Sta te  o f  New york
County of Albany

John Huhn ,  being duly sworn, deposes and says that

Xhe is an employee of the Department of Taxat ion and Finance, over 18 years of

age, and that on the 1st day of December ,  L977 ,  Xhe served the within

Notice of Determination by Xru[ffif,ffall mail upon International Telephone and

Telegraph Corp. fXemXgX$mE{ffXilC[fx the petitioner in the within proceeding,

by  enc los ing  a  t rue  copy  thereo f  in  a  secure ly  sea led  pos tpa id  wrapper  addressed

as follows: International Telephone and Telegraph Corporation
^ ) (  |  v a T F  A l r A n l t a

(;; Y;il,"rv"'*vo"r. rcozz

and  by  depos i t i ng  same  enc losed  i n  a  pos tpa id  p rope r l y  add ressed  wrappe r  i n  a

(pos t  o f f i ce  o r  o f f i c i a l  depos i t o r y )  unde r  t he  exc lus i ve  ca re  and  cus tody  o f

t he  Un i ted  S ta tes  Pos ta l  se rv i ce  w i t h in  t he  s ta te  o f  New yo rk .

That deponent furrher says rhar rhe said addressee is rhe prdffiff i i l 'dqr0e6l6

**bs)  pet i t ioner  here in and that  the address set  for th on said r^r rapper is  the

las t  known  add ress  o f  t he  M  pe t i t i one r .

Sworn

4 ^ +
I D L

t.o

d a

before  me th is

v of  December

rA-  3 (2 /7  6)

, L9 77.



J A M E S  H .  T U L L Y  J R . ,  P R E S I O E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

STATE OF NEW YORK

STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

Drardrr 1, 1fiFl

tatrrurttosal trLrnhoac rad
,AO nrrt lrrarc
Irr lort' ilar fork rcOaa

Oratlorat

Srlr;rrDh @raorrtton

Please take notice of the DttUd;1tlaa
of the State Tax Commission enclosed herewith.

You have now exhausted your right of review at the administrative
level.  Pursuant to sect ion(s) 1110 I  €Tt of the Tax Law, any

proceeding in court to review an adverse 
-decision 

by the State Tax

Commission can only be inst i tuted under Art ic le 78 of the Civi l

Pract ice Laws and Rules, and must be commenced in the Supreme

Court of the State of New York, Albany County, within 4 lhathl
from the date of this notice.

Inquiries concerning the computation of tax due or refund allowed in

aciordance with this decision may be addressed to the Deputy

Commissioner and Counsel to the New York State Department of

Taxat ion and Finance, Albany, New York 12227. Said inquir ies wi l l  be

referred to the proper authority for reply.

itr0w f. soumllp
UIINEItN

Taxing Bureau's Representat ive

TA-r . r2 (6/77)



STATE OF NEhI YORK

STATE TAX COMMISSION

In the Matter of the Application

o f

INTERNATIONAL TELEPHONE AND TELEGRAPH CORP.

for Revision of a Determination or for
Refund of Sales and Use Taxes under
Articles 28 and 29 of the Tax Law for the
Pe r i ods  LL /27  / 68 ,  8 /25 /  69  and  10 /28 /09 .

DETERMINATION

International Telephone and Telegraph Corporation, 320 Park

Avenue, New York, New York L0022, f i led an application for revision

of  a  determinat ion or  for  re fund of  sa les and use taxes under  Ar t ic les

28  and  29  o f  t he  Tax  Law fo r  t he  pe r iods  LL /27 /68 ,  B /25 /69  and  10 /28 /69

(F i l e  No .  00458 ) .

A formal hearing was held before Nigel G. Wright, Hearing Off icer,

at the off ices of the State Tax Cournission, Two World Trade Center,

New York,  New York,  oo June 12,  L975 at  9 :00 A.M.  The appl icant

appeared by Steven Goldberg, Esq. The Sales Tax Bureau appeared by

Saul  Heckelman,  Esq.  (James Scot t ,  Esq.  ,  o f  counsel ) .

ISSUES

I. tr ltrether .corporate aircraft purchased by applicant outside

of this State and used by applicant in interstate coilrmerce, qualify

for exemption from use tax as cormnercial vessels primarily engaged

in interstate conxmerce unde.r section 1115(a)(8) of the Tax Law.

II. Whether imposition by this State of a tax on the use of

such aircraft violates the "Comme.rce Clause" of the United States

Constitution.
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FINDINGS OF FACT

t. International Telephone and Telegraph Corporation (here-

inafter referred to as ITT) has its headquarters at 320 Park Avenue,

New York, New York.

2(a)  .  In  Jr - rne of  1968,  appl icant  purchased a Beechcraf  t  DEG

18  Ser ies  a i rp lane  fo r  t he  sum o f  $38 ,528 .60 .  I n  November  o f  L968 ,

i t  pa id  a  use  t ax  o f  $1 ,926 .43 ,  p l us  $48 .16  i n te res t ,  f o r  a  t o ta l  o f

$1 ,  9  74 .59 .

(b) .  The Beechcraf t  DEG 18 has twin rec iprocat ing engines,

a gross weight  o f  9 ,700 pounds and a f l ight  range of  500 mi les.  r t

has a crew of two and can carry f ive passengers.

(c). The Beechcraft was purchased from Hamilton Management

corporat ion of  Denver ,  co lorado,  a  subsid iary  of  rTT.  Del ivery was

made at  an a i rpor t  in  Mi lv i l le ,  New Jersey,  on or  about  May 31,  1968.

An ITT pi lot then f lew the plane to Atlantic Aviation Corporation

in wilmington, Delaware, for interior and equipment changes.

3(a) .  In  Ju ly  of  L969,  appl icant  purchased a Grumman Gul f -

s t ream, Model  G159,  ser ia l  number L99,  reg is t rat ion number N745G, for

$1 ,301 ,000 .00 .  I n  Augus t  Lg6g ,  i r  pa id  a  use  t ax  t he reon  o f  72 ,080 .00 .

(b) .  In  October  of  L969,  appl icant  purchased a Grununan Gul f -

s t ream, Model  G159,  ser ia l  number 200,  reg is t rat ion number N750G for

$1 ,384 ,500 .00 .  I t  pa id  a  use  rax  rhe reon  o f  gg3 ,070 .00 .

(c). The Grumman Gulfstream is a twin engine turbo-prop air-

p lane  w i th  a  g ross  we igh t  o f  36 ,000  pounds ,  a  f l i gh t  range  o f  2 ,500

mi les and an a l t i tude of  30,000 feet .  I t  has a crew of  two and can

carry thirteen passengers.
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(d). The two Gulfstreams were purchased by ITT from Grumman

Aerospace Corporation. They were buil t  by Grumman in Bethpage, Long

Island, New York. Each plane was f lown from Bethpage to a distr ibu-

tor ,  At lant ic  Av iat ion Corporat ion of  Wi lmington,  Delaware,  a  subsi -

diary of Che Dupont Corporation, where the interior work and electri-

ca l  work was f in ished on each p lane.  For  purposes of  th is  f l ight ,

each p lane was f i t ted wi th  a "smal l  e lect ronic  pack"  which enabled

it to meet the requirements for landing at Wilmington. More exten-

sive equipment would have been necessary to enable i t  to land at

LaGuardia Airport in New York State. The inLerior and electr ical

work done by Atlantic required sixty to ninety days. Final Payment

for the planes was made to a representative of Grr:mman in Wilmington

for the Gulfstream serial l tL99 on March 5, L969, and for the Gulf-

s t rean ser ia l  #2OO on June 3,  L969.  On these dates,  Grumman tendered

a "memorandum of delivery" stating that delivery took place at

Wi lmington,  Delaware,  and an "a i rcraf t  b i l l  o f  sa le"  s tat ing that

Grunman  as  "owners  o f  t he  fu l l  l ega l  and  bene f i c i a l  t i t l e . . . does . . .

hereby se l l ,  grant ,  t ransfer  and del iver  a l l  r ights ,  t i t le ,  and in-

teresLs"  in  the a i rcraf t  Lo ITT.

4(a) .  Af ter  the complet ion of  in ter ior  work and the insta l la-

t ion of electronic equipment at Wilmington, Delaware, each aircraft

was f lown to New York State. After arrival in New York, each plane

was used by ITT regularly and exclusively for the transportation of

i ts executives, i ts cusLomers and its property between the various

plants  and other  locat ions of  i ts  own and of  i ts  subsid iary  companies.

(b). The planes require a maintenance inspection
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every 75 hours of f l ight t ime. Ihis is done at Atlantic Aviation

in Delaware.

(c). Al l  three planes are f lown in and out of LaGuardia Air-

port. There they are refueled and receive lavatory service at

But ler  Av iat ion,  the f ixed-base operator .  Appl icant  pays regular

daily charges for any services performed. They also are serviced

by a local  food cater ing f i rm,  Lakewood Foods.

(d). The Beechcraft averages ten tr ips a month from LaGuardia,

accounting for 60% of i ts usage. Each of the Grumnans' tr ips from

LaGuardia average about 30% of i ts f l ight t ime.

(e). The Beechcraft was used on numerous occasions in intra-

state f l ights within New York State. The Gruurnan serial l tL99, in

one sixteen-month period, f lew about eight hundred f l ights, one of

which was an intrastate f l ight between airports in New York State.

The Gruurnan serial 1,,200 made no intrastate flights within New York

S ta te .

CONCLUSIONS OF LAW

A. That an airplane is not a "comercial vessel" within the

meaning and in tent  o f  sect ion 1115(a)  (8)  o f  the Tax Law.

(Ai r l i f t  In ternat ional ,  Inc.  v .  State Tax Commiss ion,  52 A.D.  2d

688) . AccordingLy, the aforementioned aircraft are not exempt from

the imposi t ion of  use tax.

B. That none of said aircraft were in use in interstate or

foreign coumrerce at the t ime of entry into New York State.
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C. That the constitut ionali ty of the laws of the State of New

York are presumed at the administrative level of the New York State

Tax Commission. There is no jurisdict ion at the administrative level

to  dec lare such laws unconst i tu t ional .  Therefore,  i t  must  be pre-

sr,rmed that Art icles 28 and 29 of the Tax Law are constitut ional to

the extent that they relate to the imposit ion of tax against appli-

cant .

D. That. the application is hereby denied.
\

DATED: Albany, New York

December  1 ,  L977

STATE TAX COMMISSION


