
STATE OF NEI^/ YORK
STATE TAX COMMISSION

In the lv lat ter  of  the Pet i t ion

o f

ROBERT E. KESEL

For  a  Redeterminat ion  o f  a  Def ic iency  or
a  Rev is ion  o f  a  Determinat ion  or  a  Refund
of  Sa les  and Use
Taxes under  Ar t i c le (s )  28  A 29  o f  rhe
Tax Law for the>gaix${e9xe< Period (x)
L9L2 throuqh L975.

AFFIDAVIT OF MAILING

Sta te  o f  New York
County of Albany

John Huhn , being duly sworn, deposes and says that

xhe is  an employee of  the Department  of  Taxat ion and Finance,  over  18 years of

age ,  and  thaE  on  the  13 th  day  o f  December  ,  L9 '77 ,  * re  se rved  the  w i th in

Notice of Determination by Caxxxlotxd) mail upon Robert E. Kese1

by  enc tos ing  a

a s  f o l l o w s :

(re€ry{realIrceuflEet>of) rhe peritioner in rhe wirhin proceeding,

t rue  copy  the reo f  i n  a  secu re l y  sea led  pos tpa ld  w rappe r  add ressed

Mr.  Rober t  E.  Kesel
94 Royleston Road
Rochester, New York L46O9

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  in  a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

the  un i ted  s ta tes  Pos ta l  Serv ice  w i th in  the  s ta te  o f  New york .

That deponent further says that the said addressee is the (cefxeog3xgtlrDe

nftGhe) pet i t ioner herein and that the address set forth on said \rTrapper is the

last known address of the (oqxxseotrE1sle<xtr>sbe) petitioner.

Sworn to before me th is

13th day of  December ,  L9 7:7

TA- 3 ( 2  / 7  6 )



J A M E S  H .  T U L L Y  J R . ,  P R E S I D E N T

M I L T O N  K O E R N E R

T H O M A S  H ,  L Y N C H

STATE OF NEW YORK

STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

Drcobrr Lt, 19?7

Hrr nohrt E. Bcml
9{ RoyLorton noad
he.hcrtcr, Xlw Yoth 1{609

Dcf,tr tlr. Kcmlr

Please take notice of the D[fEru$Utnl0|f
of  the State Tax Commission enclosed herewith'

You have now exhausted your r ight of  review at the administrat ive

level.  Pursuant to sect ion(s) l lSg & 1243 of the Tax Law, any

proceeding in court to review an adverse decision by the State Tax

commission can only be inst i tuted under Art ic le 78 of the civ i l

Practice Laws and Rules, and must be commenced in the Supreme

Court of the State of New York, Albany County, within { nOnthr

from the date of this notice.

Inquiries concerning the computation of tax due or refund allowed in

aciordance with this decision may be addressed to the Deputy

Commissioner and Counsel to the New York State Department of

Taxat ion and Finance, Albany, New York L2227. Said inquir ies wi l l  be

referred to the proper authority for reply'

Sincerely,

W
Taxing Bureau's Representative

D3aaLnar

(6  /7  7 )



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Application

of

ROBERT E. KESEL

for Revision of a Determination or for
Refund of Sales and Use Taxes under
Articles 28 and 29 of the Tax Law for
the Per iod L972 through L975,

DETERMINATION

Appl ieant ,  Robert  E.  Kesel ,  94 Royleston Road,  Rochester ,  New York L4609'

fi led an appl-ication for revision of a determination or for refund of sales and

use taxes under Articles 28 and 29 of the Tax Law for the period' L972 through

L975  (F i l e  No .  11098 ) .

A sma1l claims hearing was held before Joseph Chyrywaty, Hearing Officer,

at the offices of the State Tax Commission, One Marine Midland PLaza, Rochester,

New York,  on August  12,  L977 at  9:15 A.M. Appl icant  appeared pro se.  The Sales

Tax Bureau appeared by Peter  Crot ty ,  Esq.  (Richard Kaufman,  Esq. ,  o f  counsel) .

ISSUE

Whether the applicant is entitled to a refund of sales tax paid on shipping

charges, where the invoices conbi.ned such charges with handling charges.

FINDINGS OF FACT

1. On Apri l  11, L975, appl icant,  Robert  E.

credit  or refund of state and loca1 sales or use

grounds that sales tax was charged on "shipping

contended included United States postage.

Kesel ,  f i l -ed an aPPl icat ion for

tax. This claim was made on the

and handling" which the applicant



- 2 -

2. The Sales Tax Bureau denj-ed the refund on the grounds that the shipping

charges were not separately stated on the invoices but rather were combined in one

amount labeled I'shipping and handling" charges.

3. During the period at issue, appl icant,  Robert  E. Kese1, purchased 49 books

fron Time-Life Books of Chi-cago, I11inois. The following invoice is typical of the

invoices which applicant received from Time-Life Books:

Tir le Prlce

THE TOWNSMEN
Shipping and Handling
Total  Product Pr ice
Applicable Tax
TOTAL DUE

4. The books were shipped to

in cardboard cartons which bore the

f tSpec ia l  Four th -C lass  Rate-Books t t .

$7 .9s
-96

$8 .91
.62

$9 .  s3

applicant via the United States Postal- Service

l egends  "U .S .  Pos tage  Pa id  T ime ,  I nc . "  and

5. Applicant admitted that he was

shipping charges or postage involved.

unable to document the total anount of the

CONCLUSIONS OF LAI^I

A. That the shipping charges or any amounts representing shipping

not  separate ly  s tated on the invoice or  b i l l  rendered to the appl icant '

as requi red by sect ion 1101(b)  (3)  of  the Tax Law. Therefore,  the tota l

subject to the imposition of sales tax within the meaning and intent of

of the Tax Law.

charges were

Robert E. Kesel,

sales pr ice is

sect ion 1105 (a)



B. That the appl icat ion

DATED: Albany, New York

December  13 ,  L977

3 -

E. Kesel is denied.

STATE TAX COMMISSION

of  Robert

I
l i
l l  q - -  l /

V\uiI^" lL*r^^.^--'
COMMISSIONER


