
STATE.OF NEhI.YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

A.F. LEHiITANN CONSTRUCTION CO.

For a Redeterminat ion of a Def ic lency or
a Revision of a Determinat ion or a Refund
of  Sa les  and Use
Taxes under  Ar t i c le (s )  28  & 29  o f  the
Tax Law,for the :nnfi!€tt:ot Period (s)
,June l,  1970 throuqh Aucrust 31, 1973.

State of New York
County of Albany

Bruce Batchelor , betng duLy sworn, deposes and says that

*re is an empLoyee of the Department of Taxation and Flnance, over 18 years of

age, and that on ttre 7ii-}:r day of June , L9 7'7, dre served the wlthln

Notice of Determination by (xnoOtrxai mall upon A.F. Letrmann

Construction Co(reFxeroUrS{€<:dS) the petitLoner ln the within proceedlng,

by enclosing a true copy thereof in a securely seaLed postpald wrapper addressed

as fo l lows: A.F. Lehmann Construction Co.
c .P .O .  Box  L -22  OrNe i l  S t ree t
Kingston, New York I24OL

and by deposLt lng same enclosed in a postpaid properly addressed wrapper in a

(posr off ice or off ic ial"  depository) under the exclusive care and custody of

the United States Postal-  Service withln the State of New York.

That deponent further says chat the sald addreasee is the fcrgre$en*xtdme

a*)ths) petit,loner herein and that the address set forth on said lrrapper is the

last knolm address of the (uryrecaxlrgil{ftx68>ttt)r petitioner.

Sworn

7L}]

to before me thls

AFFIDAVIT OF MAILING

(8FE.o/o

rL-3 (2176)

,  Lg'7'7.



STATE .0n nnw'vonuc
STATE TAX COMMISSION

In the Matter of the Pet l t ion
:

o f
:

A.F. LEHMANN CONSTRUCTION CO.
For a Redeterminat ion of a Def ic iency or :
a Reri ls ion of a Determinat lon or a Refund
of  Sa les  and Use :
Taxes under Art ic le (s) 28 c 29 of the
Tax Law for the ilgx{GtFor Period (s) :
June 1, 1970 through August 31, 1973.

State of New York
County of Albany

by enclosing a

as  fo l lows:

AFFIDAVIT OF MAILING

Bruce Batchelor , being dul-y sworn, deposes and says that

*re is an employee of the Department of Taxatlon and Finance, over 18 years of

age, and that on the 7t}:, day of ilune , L977 r xhe served the within

Notice of Determination by 6xmoAx$ mall upon lrving Brizel

(representative of) the petit ioner ln the within proceedlngt

true copy thereof in a securely sealed postpald wrapper addreseed

Mr. Irving Brizel
Kantz1er, Plti,zeJ-, Gobel e Berkowitz
55 South Main Street
Liberty, New York 12754

and by deposit ing same enclosed in a postpaid properly addressed wrapper ln a

(post of f ice or off ic ial  depository) under the exclusive care and custody of

Lhe Unlted States Postal  Service within the State of New York.

That deponent further says that the said addreasee ls the (representative

of the) pet i t loner herein and that the address set forth on said ! i l raPper ls the

last known address of the (representat ive of the) pet i t loner.

Sworn to before

7 th  day  o f

{

me Ehis

June

(2 /7  6>

,  L977. $.,"ur.t Aururr4n



STATE OF NEW YORK

DEPARTMENT OF TA)(ATION AND FINANCE ..

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L B A N Y ,  N . Y .  1 2 2 2 7

itte. ?, L977

A O O R E S S  Y O U R  R E P L Y  T O

45?-l7l!
T E L E P H O N E :  ( 5 1 8 )

STATE TAX COMMISSION

r A.F. &durnn Gfmtnrctia Go.
€.t.o. Dol3 IFSZ otttll $trret
Klngrtm, U.u Yort 12COI

Oantlnnr

PLease take notice of the DIAERXIlf,ll|lIOA
of the State Tax Connnission enclosed herewith.

PLease take-fu-rther not ice that pursuant to
section(s) ll lE & ItC3 of the Tax Law, any
proceeding in court to revieqt an adverse deci-
sion must be comrnenced within { nOntlr
f rom the date of this not ice.

Inquiries concerning the computation of tax
due or refund allowed in accordance rilith this
decision or concerning
hereto may be addressed
wil l  be referred to the

Enc .

cc :  Pe t i t i one r t s  Rep

urs ,

B. Coburn
trfuig Arr

E rr1rrg otflcrr
Eat i ve :

relative
to the
proper

V

They
ly .

TaxLng Bureauts Representat ive:

rA -1 .12  (L176 )
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STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Appiication

o f

A.  F.  LEHMANN CONSTRUCTION CO.

to Review a Determination or for Refund of
Sales and Use Taxes under  Ar t ic les 28 and
29 of. the Tax Law for the Periods June I ,
I 970  t h rough  Augus t  31 ,  1973 .

DETERMiT{ATION

A.  F .  Lehmann  Cons t ruc t i on  co . ,  c .P .o .  Box  L -22  O 'Ne i l  S t ree t ,

Kingston, New Yorkn f i led an application to review a determination or for

refund of sales and use taxes under Art icles 2 B and 29 of. the Tax Law for

the  pe r iod  l une  Ln  Lg70  th roughAugus t  3 I "  I 973 .  (F i l e  No .0L479) .

A formal hearing was held before Solomon Sies, Hearing Off icern at

the of f ices of  the State Tax Commiss ion,  Bui ld ing *9,  State Campus,  Albany,

New York ,  on  November  4 ,  L97  6  a t  I 0 :45  A .M.

The applicant appeared by Irving Brizel of the accounting f irm of

Kantzler, Brizel, Gobel & Berkowitz. The Sales Tax Bureau appeared by

Peter  Crot ty ,  Esq.  (At f red Rubinste in,  Esq. ,  o f  counsel ) .

JgLU_Eg

1.  Whether  or  not  the appl icant ,  A.  F.  Lehmann Construct ion Co. ,  was

liable for sales and,/or use taxes on miscellaneous purchases of materials used

in the shop in the course of his business during the audit period.
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I I .  Whether  or  not  the appl icant ,  A.  F.  Lehmann Construct ion Co. ,

was l iable for sales and,/or use taxes and taxable services in connection

with the Kenneth L. Wilson State Park construction cortract.

I I I .  Whether  or  not  the appl icant ,  A.  F.  Lehmann Construct ion Co. ,

was l iable for sales and/or use taxes on too1s, suppliesn rental equipment

and materials not incorporated in the completed structure, in connection with

the Ulster County Inf irmary job.

FINDINGS_OLFACT

l .  Pr ior to  ]une 1n I970,  A lber t  F.  Lehmann was and st i l l  is  do ing

business as a contractor on construction projects under the f irm name and

sty le  of  A.  F.  Lehmann Construct ion Co. ,  hav ing h is  pr inc ipa l  p lace of

business located in Kingston, New York.

2. The applicant f i led annual sales tax returns for the years ending

May  3 I ,  197 I "  May  3 I ,  1972  and  May  31  ,  L973n  bu t  d id  no t  repo r t  any

taxable sa les or  purchases on sa id returns.  On Apr i l  4 ,  I974,  the Sales

Tax Bureau issued a t imely Nolice of Determination and Demand for Payment

of Saies and Use Taxes Due for the periods lune L , L97 0 through August 31n

I973  i n  t he  amoun t  o f  $13 ,968 .44 ,  p l us  pena l t y  and  i n te res t  o f  $4 ,086 .02 ,

for  a  to ta l  o f  $18,054.46.  The appl icant  f i led a t imely  appl icat ion for  a

hearing with respect to said determination.

3.  Dur ing the per iods in  issue,  the appl icant  was the successfu l
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bidder on two construction projects involving organizations exempt from

the sa les and compensat ing use tax,  as prov ided in  sect ion 1116 of  the

Tax Law. One of the projects was with the New York State Department of

Environmental Conservation for the construction of a site development at

Kenneth L, Wilson State Park near Mt. Tremper, Town of Woodstock, Ulster

County. This was a lump-sum contract. Art icle "36" of the contract

provided that "Materials purchased by contractors for use on this project

are subject to the NewYork State sales tax when he buys them. However,

since the Department is an agency of the State, no capital improvement

cert i f icate is necessary. "

4. The other project was with the County of U1ster for the

construction of the UIster County Inf irmary. The contract provided in part,

that " (c) The purchase by the contractor for the supplies and materials sold

hereunder wili be a purchase or procurement for resale and therefore not

subject to the New York State or compensating use taxes of cit ies or counties."

The contract further provided that "(d) This exemption does not, however, apply

to tools, equipment, machinery or other property leased by or to the contractor

or a separate contractor or to supplies and materials not incorporated into the

comp le ted  p ro jec t . . . "

5 .  The sa les and/or  use taxes assessed,  inc luded in  the Not ice of

Determination, consisted of the fol lowing categories:

(a) .  Miscel laneous taxable purchases used in  the shop,
consis t ing of  too ls ,  repai rs  to  equipment ,  suppl ies,  fue l ,
(b). Construction materials used on Kenneth L. Wilson
State Park job subject to tax pursuant to contract.

e t c .  $3  ,  62  0 .  88

I  , 365 .43
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(c) Taxable services on the U1ster Inf irmary job

consist ing of rental equipmentn fuel and materials

not incorporated into the completed project'

(d) Taxable services on the State Park job consist ing

of rental equipment and machinery, tools, fuel and

supplies and material not incorporated into the

completed project.

$  1 ,755 .84

7 .226 .29
$  1  3 ,  968 .44

The Sales Tax Bureau held the Ulster County Inf irmary project to be exempt

from sales tax or compensating use tax on materials incorporated into the

completed Project.

6. The appticant cooperated with the sales Tax Bureau and acted

in good faith. The applicant's fai lure to pay any tax herein is excusable'

coNqluflg1.Is.pl LAw

A. That the interest in excess of the minimurn interest and the penalty

imposed pursuant to section I145(a) of the Tax Law be, and the same are hereby

cancel led.

B. That the applicant was l iable for sales tax on the miscellaneous

purchases of  too1s,  suppl ies,  repai rs  to  equipment ,  fue l ,  e tc . ,  s ince the

same const i tu ted a reta i l  sa le wi th in  the in tent  and meaning of  sect ion 110I(b)(1)(4)

and sect ion I I05(b)  of  the Tax Law.

C. That the applicant, pursuant to his agreement with the New York

State Department of Environmental Conservation, was l iable for sales tax

on materials purchased for use on the Kenneth L. Wilson State Park project

and for  renta l  equipment ,  fue l ,  e tc . ,  used in  connect ion wi th  sa id pro ject .
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D. That the applicant was l iable for sales and/or use tax with

respect to materials, supplies, etc. on the U1ster County Inf irmary project,

as more fu l ly  set  for th  in  F ind ing of  Fact  "5(c)" .

E.  That  the appl icat ion of  A.  F.  Lehmann Construct ion Co. ,  is

granted to the extent indicated in Conclusion of Law "A" supra, and is

in  a l l  o ther  respects  denied.

DATED: Albany, New York

June 7,  L977

COMMISSION

\ -
l .  \  /
t i \  N t -  \ t  -
I br M-lr- I I \- L\ ir- 4-"\''' -

COMMISSIONER

PRESIDENT

CO MMISSIONER


