
STATE OF NEW YORK
STATE TAX COMMISSION

In  the  Ma t te r  o f  t he  Pe t i t i on

O I

LAITCASTER DEVELOPMENT, rNC.

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a  Rev i s i on  o f  a  De te rm inaE ion  o r  a  Re fund
o f  Sa les  and  Use
Taxes  unde r  A r t i c l e  ( s )  28  &  29  o f  t he
Tax Law for the:Wxa{€D<m Period (x)

AFFIDAVIT OF MAILING

June l ,  1968 through February 28,  1971.

Sta te  o f  New York
County of  Albany

John Huhn ,  being duly sworn, deposes and says Ehat

lhe is an employee of the Department of Taxat ion and Finance' over 18 years of

aB€, and that on the 3rd day of October ,  L9'77 r  lhe served the within

Notice of Determination by QexroGdxf) mail upon Lancaster Development,

I n c . (xep!:Sxx6at*xg31of) the petitioner in the within proceeding,

by  enc los ing  a  t r ue  copy  the reo f  i n  a  secu re l y  sea led  pos tpa id  w rappe r  add ressed

a s  f o l l o w s : Lancaster Development, Inc.
P .O .  Box  27L
Cobleski l l ,  New York L2O43

and by deposi t ing same enclosed in  a postpaid proper ly  addressed wrapper  ln  a

(post  o f f ice or  o f f ic ia l  deposi tory)  under  the exc lus ive care and cusLody of

the  Un i ted  Sta tes  Pos ta l  Serv ice  w i th in  the  Sta te  o f  Nevr  York .

Thar deponent further says that the said addressee is the @9xfiCG,o98fi$e<

xArcbe) pet i t ioner herein and that the address set forth on said wrapPer is the

last known address of the (aefxxseocaxl$€<x*xlfle) petitioner.

Sworn to before me th is

3 rd  day  o f  Oc tobe r  ,  1977 .

rA- 3 (2 /7 6)



J A M E S  H .  T U L L Y  J R . ,  P R E S t O E N T

M I L T O N  K O E R N E R

T H O M A S  H ,  L Y N C H

STATE OF NEW YORK

STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

Octobcr 3, L977

ISncritar Drvclo;ncnt, Xnc.
?.O. Eo$ 271
Coblshil!, Hrw York 130{3

(lcntlocara

Please take notice of the DSIERHUIATIO!3
of the State Tax Commission enclosed herewith.

You have now exhausted your r ight of  review at the administrat ive
level.  Pursuant to sect ion(s) 1138 & 1243 of the Tax Law, any
proceeding in court  to review an adverse decision by the State Tax
Commission can only be inst i tuted under Art ic le 78 of the Civi l
Pract ice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within 4 mntlt!
from the date of this notice.

Inquir ies concerning the computat ion of tax due or refund al lowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York L2227. Said inquir ies wi l l  be
referred to the proper authority for reply.

Sincerely,

llearLng &.anln r

cc: tufffi

Taxing Bureau's Representat ive

TA-r . r2 (6/77)



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Application

o f

LANCASTER DEVELOPMEM, INC.

for Revision of a Determination or for
Refr.md of Sales and Use Taxes under
Articles 28 and 29 of the Tax Law for
the Per iod June l ,  1958 through
Februa ry  28 ,  L97L .

Whether certain payments made

ment ,  Inc. ,  were for  taxable t ruck

taxable t ranspor tat ion serv ices.

DETERMINATION

App l i can t ,  Lancas te r  Deve lopmen t ,  I nc . ,  P .O .  Box  Z7 l ,  Cob lesk i l l ,

New York L2043, f i led an application for revision of a determination

or for refund of sales and use taxes under Art icles 28 and 29 of the

Tax Law for  the per iod June l ,  1968 through February 28,  L97L (F i le

No.  01476) .

A small claims hearing was held before Harry l luebsch, Hearing

Off icer ,  a t  the of f ices of  the State Tax Commiss ion,  Bui ld ing / /9 ,

State Campus,  Albany,  New York,  on January 25,  L977 at  2 :45 P.M.

Appl icant  appeared by K.F.  Burg in,  Secretary- t reasurer  of  Lancaster

Development, Inc. The Sales Tax Bureau appeared by Peter Crotty,

Esq .  (Andrew Haber ,  Esq .  ,  o f  counse l ) .

ISSUE

by appl icant ,  Laneaster  Develop-

rentals or for purchases of non-
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FINDINGS OF FACT

1.  Appl icant ,  Lancaster  Development ,  Inc. ,  a  contractor ,  PUf-

chased materials such as asphalt and gravel from manufacturers' and

then contracted with independent truckers for delivery of these

mater ia ls  to  job s i tes.

2. Applicant, Lancaster DeveloPment' Inc" did not instruet

the drivers as to the rouLe they should fol low in their del ivery'

Applicant's only control over the truckers was to tel l  them where

and when to load the trucks and where to deliver the freight' The

independent truckers were paid by applicant on either an hourly

basis for hours actually worked or on a Per ton basis'

3. The f ield audit f indings of the sales Tax Bureau, which

are reflected in the Notice of Determination and Demand for Payment

of  Sales and Use Taxes Due issued September !7 ,  L97L,  a lso conta ined

adjustments for i tems not at issue here'

CONCLUSIONS OF LA![

A .Tha tapp l i can t , Lancas te rDeve lopmen t , I nc . , d i dno texe r -

cise suff icient dominion, control and direction over ttr-e use of

the trucks and of the drivers and, therefore, had not rented the

trucks, but rather had purchased nontaxable transportation services'

B. That the Sales Tax Bureau is directed to modify the Notice

of Determination and Demand for Paynrent of Sales and Use Taxes Due

issued September L7, L97L, so as Lo reflect Ehe nontaxabil i ty of the

purchased transportation services.
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C. That the appl icat ion of  Lancaster Development,  Inc.  is

granLed to the extent of reducing the amount of sales tax due re-

sul t ing f rom the purchase of  t ransportat ion services,  and that,

except as so granted, the application is in all other respects denied.

DATED: Albany, New York

October  3,  L977

STATE TAX COMMISSION


