
STATE Oq NEr{ YORK
STATE'TAX CTMMISSTON

. t

In the l" lat ter of  the Pet i t ion

o f

MARION CENTRAL SCHOOL DISTRICT #1

For a Redeterminat ion of a Def ic iency or
a Revision of a Determtnat lon or a Refund
of Sales and Use
Taxes under Art ic le (s) 28 & 29 of the
Tax Law for the IIXX{S}XerilPeriod (s)

Serrtember 29, L97O to December L]- ,  L972.

AFFIDAVIT OF IVIAILING

State of New York
County of Albany

Marsini Donnini

she ie an employee of

age, and that on the

Not ice  o f  Dec is ion by {f,xilI(Jftrilil} mail upon Marion Central

S c h o o 1 D i s t r i c t # t w t h e p e t i t i o n e r 1 n t h e w 1 t h i n p r o c e e d i n g ,

by enclosing a true copy thereof in a securely sealed postpaid wrapper addressed

as fol lows: Mari .on Central  School Distr ict  #1
Warner Road
Marion, New York I45O5

and by deposit lng same enclosed in a postpald properly addressed wrapper ln a

(post of f lce or off lc ial  depository) under the exclugive care and custody of

the United States Postat Servlce wlthln the State of New York.

That deponent further says that the sald addreEaee ls the (X{tffiSifflfi{fit$({

)gftruh€O petitloner herein and that the address set forth on said rilrapper is the

l-ast knonn address of the @)CIOcry petitioner.

the

l l

, being duly sworn, deposes and Bays that

Department of Taxatlon and Finance, over 18 years of

day of August , L977 , she eerved the wlthln

Sworn to before me thts

ZZndday of August

n'

rA-3 (2/76)

,  L977 .



srATE O{ NEW YORK
srArn'rex c0rwrssTou

In  the l " ta t ter  of  the Pet i t ion

o f

MARION CENTML SCHOO]. DISTRICT #1

For a RedeEerur inat ion of  a Def ic iency or
a Revis ion of  a Determinat ion or  a Refund
of Sales and Use
Taxes  unde r  A r t l c te (s )  28  &  29

AFFIDAVIT OF MAILING

of the
Tax Law for the Hfl{{iQ006OPeriod (s)

September 2o. 1o7O to December 11. 1o72.

State of New York
County of Albany

Marsini- Donnini , being duly sworn, deposes and says that

she is an employee of the Department of Taxatton and Ftnance, over 18 years of

age, and that on the 22 day of August , L977 , she served the within

Notice of Decision by {{r$fIfril i$ mail upon Robert L.

Purchase, Esq_. (representat ive of)  the pet i t ioner in the within proceeding,

by enclosing a true copy thereof Ln a securel-y sealed postpald wrapper addreseed

as fo l lows: Robert  L.  Purchase, Esq.
20 North Main Street
Marion, New York L45O5

and by depostt ing same enclosed in a postpald properly addressed wrapper ln a

(post of f lce or off ic ial  depository) under the exclusive care and custody of

the United States Postal  Service within the State of New York.

That deponent further says that the sald addresaee is the (representative

of the) petltioner herein and that the address set forth on said \traPPer ls the

last known address of the (representat ive of the) pet i t ioner.

Sworn to before me this

22nd day of Augustof August

rA-3 (2176)

,  L977.



J A M E S  H .  T U L L Y  J R . ,  P R E S I O E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

STATE OF NEW YORK

STATE TAX COMMISSION
TAX APPEhLS BUREAU

ALBANY, NEW YORK 12227

Aryunt ?2, \W

H*rfe Cmtrq.l Sofiootr, Otrtil.ot i,{,
Ssrus Soed
lhr*ont tr tosh 1&9ry

frmtl,rnmt
Please take notice of the 0ffi10i*
of the State Tax Commission enclosed herewith.

You have now exhausted your r ight of  review at the administrat ive
level. Pursuant to section(s) lt99 e ffil$ of the Tax Law, any
proceeding in court to review an adverse decision by the State Tax
Commission can only be inst i tuted under Art ic le 78 of the Civi l
Pract ice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within 4 mttbl
from the date of this notice.

Inquir ies concerning the computat ion of tax due or refund al lowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York 12227. Said inquir ies wi l l  be
referred to the proper authority for reply.

dag er
Smrtng Offl,cp

Petitioner's Representative

Taxing Bureau's Representative

TA-r . r2  (6 /77)



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Application

o f

MARTON CENTRAL SCHOOL DISTRTCT /41

for Revision of a Determination or for
Refund of Sales and Use Taxes under
Ar t ic les 28 and 29 of  the Tax Law for
the Per iods September 29,  1-970 to
December 11,  1972.

DETERMINATION

Appl icant ,  Mar ion Centra l  School  Dis t r ic t  / /1 ,  Warner  Road,

Mar ion,  New York 14505,  f i led an appl icat ion for  rev is ion

of a determination or for refund of sales and use taxes under

Ar t ic les 28 and 29 of  the Tax Law for  the per iods September 29,

L970  t o  December  11 ,  L972 .  (F i l e  No .  11811 ) .

A formal hearing was scheduled before Julius E. Braun,

Hear ing Of f icer ,  d t  the of f ices of  the State Tax Commiss ion,

One Mar ine lu l id land PLaza,  Rochester ,  New York,  oo March 8,  L977,

a t  2 :45  P .M.  P r io r  t o  t he  hea r i rg ,  app l i can t ' s  rep resen ta t i ve ,

Rober t  L .  Purchase,  Esq. ,  waived a formal  hear ing and submit ted

the case to the State Tax Cormnission upon the entire record

contained in Lhe f i le. The State Tax Conrnission renders the

fo l lowing decis ion,  a f ter  due considerat ion of  sa id record.
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ISSUE

Whether appl icant is ent i t led to a refund of  sales tax

paid on materials used in a contract for the alteration and

renovation of the Marion Elementarv School.

FINDINGS OF FACT

1.  On September 29,  L970,  appl icant ,  Mar ion Centra l

School  Dis t r ic t  l fL ,  entered in to a contract  wi th  Wi l l iam

Nassivera & Son for general construction work, in the

alteration and renovation of the Marion Elementary School, 8t

a cost of three hundred forty-one Lhousand seven hundred and

s i x t y - two  do l l a rs ,  ($341 ,762 .  00 )  .  The  p lans ,  spec i f i ca t i ons ,

information for bidders and addenda were made part of their

contract, and the contractor was "to furnish and provide for

such work al- l  materials of the best quali ty, unless some

other  qual i ty  is  express ly  set  for th  in  the speci f icat ions to

furnish labor, including labor and material incidental thereto

inc lud ing thereby a l l  Lranspor tat ions,  apparatus,  scaf fo ld i tg ,

and utensi ls  necessary and necessary labor  for  the use thereof ,

un less i t  is  par t icu lar ly  s tated in  the speci f icat ion that

materials and labor are Lo be furnished or done by others."

In the provision relating to extra work and the basis

for determining changes in the cost of the work, paragraph 8-a(2)



3 -

states "an acceptable furnp sum proposal - a lump sum proposal

mutually agreed upon by the Board of Education and the Con-

t ractor .  "

2 .  On Apr i l  3 ,  L973,  appl icant ,  Mar ion Ce.nt ra l  School

D is t r i c t  #1 ,  sough t  re fund  o f  $13 r030 .32  fo r  sa les  taxes  pa id

by the contractor, and charged to and paid by the Marion Central

School  Dis t r ic t  to  the contractor .

3 .  On June 5,  L975,  the Sales Tax Bureau denied appl icant ,

Mar ion Centra l  School  Dis t r ic t  # l 's  re fund.  o f  sa les tax on the

grounds that the contract was (a) a lump-sum construction con-

tract, (b) that there was no indication that i t  was meant to

be a t ime and material contract and (c) that the contract made

no mention of tax exemption.

4.  Appl icant ,  Mar ion School  Dis t r ic t  # I ,  ls .an exenpt

organization for the palzment of sales and use taxes,

CONCLUSIONS OF IJAN

A. That the contract entered lnto by applicant, Marion

Central School Distr ict #1, with contractor Wil l i4r[ Nasglera

& Son was a lunp-surn contract which did not contain provision

for the sale of material separate from the charge for labor

and a clause for the passage of t i t le to the rnaterial sepqrate

to appficantr en exempt organization prlor to inStal lat ion;

therefore, applicant is not entit led to a refund for sales tax



paid on

sect ion

B .

# 1  f o r  a
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said materials according to the meaning and intent of

l - l - l - 5 (a )  (15 )  o f  t he  Tax  Law as  o f  Sep tember  29 ,  1970 .

That  the appl icat ion of  Mar ion Centra l  SchooI  Dis t r ic t

re fund of  sa les tax paid is  denied.

DATED: Albany, New York
Augus t  22 ,  L977

COMMISSION

PRESIDENT

COMMISSIONER


