
STATE OF NEW YORK
STATE TAX COMMISSION

In  the  Ma t te r  o f  t he  Pe t i t i on

o f

MERKTL BRoS., rNC.
For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r

a Revis ion of  a Determi-nat , ion or  a Refund
of Sales and Use
Taxes  unde r  A r t i c l e ( s )  28  &  29  o f  t he
T a x  L a w  f o r  t h e  Y e a r ( s )  o r  P e r i o d ( s )

Septemher 1,. 
'1 o72 thro,rrgh Airgr'.q-f. 3-l , 1o75

S ta te  o f  New York
County of Albany

John iluln

ghe is  an employee of  the

age,  and that  on the 29th

Notice of Determination

AFFIDAVIT OF MAILING

,  be ing duly sworn,  deposes and says that

Depar tmen t  o f  Taxa t i on  and  F inance '  ove r  18  yea rs  o f

day of Septernbe- L9 77 r fhe served the within

by (rrrtt*trd* mail uponMerkel Bros., Inc.

the pet i t ioner in the within proceeding,

secure ly  sea led  pos tpa id  wraPPer  addressed

(trFYsssnlxl*Irg1cntr)

by enctos ing a t rue copy thereof  in  a

as  fo l l ows :  Merke l  B ros . ,  I nc .
a A ^ F  ^b835 Fresh Pond Road
Ridgewood, New York LL227

and  by  depos i t i ng  same  enc losed  i n  a  pos tpa id  p rope r l y  add ressed  wrappe r  i n  a

(pos t  o f f j - ce  o r  o f f i c i a l  depos i t o r y )  unde r  t he  exc lus i ve  ca re  and  cus tody  o f

t he  Un i ted  S ta tes  Pos ta l  Se rv i ce  w i t h in  t he  S ta te  o f  New York .

That deponent further says that the said addressee is the {E@Dg9FxDgebd#

sfx*he)  pet i t ioner  here in and that  the address set  for th on said wrapPer is  the

last known address of the dxpecCt*trf,Ff,*lua(pfx:Ebe) petit ioner.

Sworn  to  be fo re  me  th i s

29tlt day of September

rA -3  (2 /76 )

,  1917 .
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STATE OF NEW YORK
STATE TAX COMMISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f

MERI{IL BROS., INC.

Fo r  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a Revis ion of  a Determinat ion or  a Refund
of Sales and Use
Taxes  unde r  A r t i c l e  ( " )  ZB  *  Zq  o f  t he
T a x  L a w  f o r  t h e  Y e a r ( s )  o r  P e r i o d ( s )

Selt,emher^ 
-l 

, 1972 thrnrrgh Arrgrist 31 , 1975

S ta te  o f  New York
County of Albany

AFFIDAVIT OF MAILING

John lluhn , being duly sworn, deposes and says that

xhe is an employee of the Department of Taxat ion and Finance, over 18 years of

ager and that on the 29lhday of September ,  L9 77, :she served the within

Notice of Determination by @otfCpOI mail upon John J. CainrP.A.

( representa t ive  o f )  the  pe t i t ioner  in  the  w i th in  p roceed ing t

by enclosing a true copy thereof in a securely sealed postpaid wrapper addressed

as fo l lows:  John J .  Ca in ,  P .A.
69-40 Itfirrtle Avenue
G1enda1e, New York 7L227

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  in  a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

the  Un i ted  Sta tes  Pos ta l  Serv ice  w iLh in  the  SEate  o f  New York .

That deponent further says that Ehe said addressee is the (representat ive

of the) pet i t ioner herein and that the address set '  forth on said \^rrapper is the

las t  known address  o f  the  ( representa t ive  o f  the)  pe t i t ioner .

Sworn

29tlr

t o

d a y

before me th is

of .Qan*am?raz
v v y  e v ! ! v e 4 ,  L927 .

rA -3  (2 /76 )



J A M E S  H .  T U L L Y  J R . ,  P R E s I O E N T

M I L T O N  K O E R N E R

T H O M A S  H ,  L Y N C H

cc :

Sincerely,

e;/,' 
c'vcz/ aZ". - ^.2

Joeepb Chsnrymty r'/'
Hearlng Eranl,ncr

STATE OF NEW YORK

STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

$eptmbel 29, LW

lhrkeL 8106,, Inc.
6835 freah Poncl Roed
Rldgcrcoilr l{cr Iork 1J227

C'entlamn:

Please take notice of the Dctednatlon
of the State Tax Commission enclosed herewith.

You have now exhausted your r ight of  review at the administrat ive
level. Pursuant to section(s) l 'Lfi e L?43 of the Tax Law, any
proceeding in court to review an adverse decision by the State Tax
Commission can only be inst i tuted under Art ic le 78 of the Civi l
Pract ice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within 4 mtng
from the date of this notice.

Inquir ies concerning the computat ion of tax due or refund al lowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York 12227. Said inquir ies wi l l  be
referred to the proper authority for reply.

Pet i t ioner 's Representat ive

Taxing Bureau's Representat ive

TA-L  - r2  (6 /7  7 )



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Application

o f

MERKEL BROS.,  INC.

for Revision of a Determination or for
Refund of Sales and Use Taxes under
Articles 28 and 29 of the Tax Law for
the Period September L, L972 through
Augus t  31 ,  L975 .

l .  On May 21,  L976,  the Sales Tax Bureau issued

Determination and Demand for Payment of Sales and Use

against  Merkel  Bros. ,  Inc.  for  the per iod September l ,

Augus t  31 ,  L975 .

DETERMINATION

App l i can t ,  Merke l  B ros . ,  I nc . ,  6835  F resh  Pond  Road ,  R idge -

wood,  New York LL2Z7,  f i led an appl icat ion for  rev is ion of  a  deter-

mination or for refund of sales and use taxes under Art icles 28 and

29 of  the Tax Law for  the per iod September 1,  L972 through August  31,

L975 .  (F i 1e  No .  16348 ) .

A small claims hearing was held before Joseph Chyrynraty, Hearing

Off icer ,  3 t  the of f ices of  the State Tax Conrn iss ion,  Two Wor ld Trade

Cen te r ,  New York ,  New York ,  o r  Ap r i l  25 ,  L977  a t  l : 15  P .M.  App l i can t

appeared by John J. Cain, Public Accountant. The Sales Tax Bureau

appeared  by  Pe te r  C ro t t y ,  Esq .  (F ranc i s  Cosgrove ,  Esq .  ,  o f  counse l ) .

ISSUE

IrJhether the charges made by the applicant for wardrobe cartons

which were used in i ts local and long distance moving operation con-

st i tu ted charges for  the renta l  o f  tangib le personal  proper ty .

FINDINGS OF FACT

a No t i ce  o f

Taxes Due

L972 through



-2-

2. Applicant signed a Consent Extending Period of Limitation

for  Assessment  of  Sales and Use Taxes Under  Ar t ic les 28 and 29 of

the Tax Law on November 21,  L975,  cover ing the taxable per iod Sep-

tember l ,  L972 through August  31,  L975.

3.  The Sales Tax Bureau audi ted the appl icant 's  books and

records for  the per iod September 1,  L972 through August  31,  L975

and determined that addit ional sales tax was due in the sum of

$958 .39 .  Th i s  add i t i ona l  t ax  due  resu l ted  f rom the  Sa les  Tax  Bureau ' s

assert ion that charges made by the applicant for wardrobe cartons

were taxable rental receipts.

4 .  The  app l i can t ,  Merke l  B ros . ,  I nc . ,  ope ra tes  a  mov ing ,  pack -

ing and storage business.  In  the operat ion of  i ts  bus iness,  i t  is

occasionally necessary to use a wardrobe carton for whicb- the appli-

cant  b i1 ls  i ts  customer an addi t ional  charge of  $3.00 per  car ton.

Ihe wardrobe cartons are constructed of part ical board or ply score

and are used several t imes by ttr^e applicant. The wardrobe cartons

are owned and used by Merkel Bros., Inc. These cartons are used

only  by Merkel  Bros. ,  Inc. ,  and are not  used by the customers.

They do not become the property of the customer.

5.  Appl icant  pa id sa les tax on the mater ia ls  used to  construct

the wardrobe cartons.



- 3 -

CONCLUSIONS OF LAW

A. That the charges made by the aPplicant for

are not charges for the rental of tangible personal

are, therefore, not "sales" within the meaning and

1101(b )  (5 )  o f  t he  Tax  Law.

B .  Tha t  t he  app l i ca t i on  o f  Merke l  B ros . ,  I nc .

the Notice of Determination and Demand for Payurent

Taxes Due issued May 21,  L976 is  cancel led.

wardrobe cartons

property and

intent of section

is granted and

of  Sales and Use

DATED: Albany, New York

September 29, L977

STATE TAX COMI',NSSION

I


