
STATE OF NEW YORK
STATE TAX COMMISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f

MOHAWK FINISHING PRODUCTS, INC. AND
ROBERT BETIIAL, Individually and as Officer
Fo r  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a  Rev i s i on  o f  a  De te rm ina t i on  o r  a  Re fund
of  Sales & Use
Taxes  unde r  A r r i c l e ( s )  28  &  29  o f  t he
Tax Law for the )OHelffiQ@mf Period 6I
DecembeT 1, 1968 through May 1)12

AFFIDAVIT OF MAILING

b y

a s

S ta te  o f  New York
County of Albany

John Huhn ,  being duly sworn,  deposes and says that

)Htre is an employee of the Department of Taxat ion and Finance, over 18 years of

age, and that on the 13tLt day of December ,  L9?7, f f ie served the within
Mohawk Finishing Products, Inc.

Notice of Determination by AoH0affiap0! mail upon 
E-qber! Reibet_, Individually
anct as uI lr-cer

&DepmeHqOOoet{teOOOI the petitioner ln rhe within proceeding,

enclosing a true copy thereof in a securely sealed postpaid hrrapper addressed
Mohawk Finishing Products, Inc. &

fol lows: Robert  Bethel,  Individual ly
and as Officer
RD #4, Perth Road
Amsterdam, New York

and by  depos i t ing  same enc losed in  a  pos tpa ld  p roper ly  addressed wrapper  in  a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

the  un i ted  s ta tes  Pos ta l  serv ice  w i th in  the  s ta te  o f  New york .

Thar deponenr furrher says that the said addressee is the (ffimE6.m[ts)(

pfXXheI pet i t ioner herein and that the address set forth on said \^rrapper is the

lasr known address of rhe fffpffXfnCXXnmmxfcffiX peririoner.

Sworn

17+h

t o

d a v
r;
{i

be fo re  me  th i s

of  December ,  19 77

rA -3  (2 /76 )



J A M E S  H .  T U L L Y  J R . ,  P R E S I o E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

STATE OF NEVI YORK
STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

Drsrrb*r 11, lVTl

floha*k ffairbfry Productrs Ino,
Robcrt hthol, Iniltrtdua.lly
aad as Offterr
RD #bf Pgtb Bord
trrtrr{nr ftr lor{r

fisatlouonl

Please take notice of the DctcrnlHtton
of the State Tax Commission enclosed herewith.

You have now exhausted your r ight of  review at the administrat ive
level. Pursuant to section(s) 11t8 & 1?bt of the Tax Law, any
proceeding in court to review an adverse decision by the State Tax
Commission can only be inst i tuted under Art ic le 78 of the Civi l
Practice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within $ iloath!
from the date of this notice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York L2227. Said inquir ies wi l l  be
referred to the proper authority for reply.

Taxing Bureau's Representat ive

&

Sincerely,

TA-1  . r2  (6 /77)



STATE OF NEJff YORK

STATE TAX CO}IfuIISS]ON

fn the ]tfatter of the Application

of

MOHAWK FINISHING PRODUCTS, INC. AND

ROBERT BETHEL, fndividually and as Officer

for Revision of a Determination or for
Refund of Sales and Use Taxes under
Articles 28 and 29 of the Tax Law for
the Period. December 1, 1968 through
Miay 3L, 1972.

Vflhether cartons, bottles, bottle eaps and labels,

identify and are transferred with applicantts products,

or use trax.

FINDTNGS OF FACT

DETERIVIINATION

which are contained, used to

e r "e  s r rh iec t  t o  a  sa less f  v  v s v . J v v v

Appllcants, irilohawk Finishing Products, Inc. and Robert Bethel, individually

and as offi.cer, RD #/r, Perth Road, Amsterd.am, New York, filed an application for

revision of a determination or for refund of sales and use taxes r:nder Articles 28

and. 29 of the Tax Law for the period December 1, 1968 through IMay 11, 1972 (FiIe

No. 01/+83 ).

A sma11 claims hearing was held before Joseph Chyrywaty, Hearing Officer, at

the offices of the State Tax Commission, Building 9, State Campus, Albany, New York,

on Jurre 2L,7976 at 2:45 P.\n. Applicant Robert Bethel appeared pro se and on behalf

of Mohawk Finishing Products, fnc. The Sales Tax Bureau appeared by Peter Crotty,

T ' c n  / R r ' n h o r d  K q r r f m o n  T ' o n  n f  -  \
* -.*ur.ma]r, -trsq. , or counsel /.

ISSIIE

1. Applicant \ilohawk

sales and use tax returns

Finishing Products, Inc.

for the ner' i od December

fi led New York

I, a968 through

state and 1oca1

\ltay 3l_' 7972.
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2. 0n December 8, L972, as the result of a field audit, the Sales Tax Bureau

issued a Notice of Determination and Demand for Payment of Sales and Use Taxes Due

against Mohawk Finishing Products, Inc. and Robert Bethel, individually and as

off icer (under Not ice Nurnber 90,749,683) in the sum of $2r635.3/r ,  plus penalty

and interest. The assessment consisted of additional tax due on the sale of

outer shipping cartons, bottles, bottle ca.ps and 1abe1s.

3. Applicant Mohawk Finishing Products, fnc. is engaged in the manufacture,

sale and distribution of furniture-finishing products. Being in liquid form,

these finishers, are bottled, capped and then packed in cardboard containers for

shipment. The customers to whom said applicant makes its sales are engaged

principally in the business of manufacturing, repairing or restoring furniture.

The Sales Tax Bureau determined that the sale of cartons, bottles, caps and

labels which are contained, used to identify and are transferred with the

product to these customers, were taxable sa1es. The determination was made on

the grounds that the resale certificates received by said applicant did not

specifically cover shipping and packaging supplies.

/r. In its invoices, applicant Mohawk Finishing Products, fnc. did not

state any charge for the cartons, bottles, bottle caps or labels separately

from the charge stated for the finishing products.

5. Applicant Mohawk Finishing Products, fnc. issued resale certificates

to its suppliers for packaging and shipping material purchases. Said applicant

paid a tax on some packaging material purchases during T969 and I97O, but was

gi-ven credit for the tax paid on these items at the time of the aud.it.
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6. Applicant }"[ohawk Finishing Products, fnc. obtained properly cornpleted

resale certiflcates from many of its customers, whi.ch it aecepted in good faith. fn the

j-nstances where it had such a certificate, no sales tax was charged by it on any

portion of the sa1e. l{lhen no certificate was on fi1e, said applicant properly

charged the sales tax.

7. The applicants contended that the resale certificates covered the entire

purchase and that the purchaser is liable for any tax which is due. Said resale

certificates did not specifically state that the tangible personal property which

was covered included the cartons, bottles, bottle caps or 1abe1s.

CONCLUSIONS OF LAW

A. That the sale of outer shipping cartons, bottles, bottle caps and 1abe1s,

made dnring the period December I, 1968 through \llay 3I, 1972 by applicant Mohawk

Finishing Products, Inc. to its customers, constituted a retail sale of such items

to said customers within the meaning and intent of section 1101(bX+) of the Tax

Law, since the customers did not resell these items with the contents therein,

(Colgate-Palmolive-Peet Company v. Joseph, 3OB Ny 333 GgffD.

B. That the applieation of ll{ohawk Finisbing Products, Inc. and Robert Bethel,

individually and as officer, is denied.

DATED: Albarry, New York
December  11 ,  1977

TATE TAX COI\fiVtrSSION

4uffie

\

\ \r--\f,-.^- \C**'*^-


