
"STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Petltion
. :

o f
MONTFORT BROTHERS, INC.T FISIIKILL TRUCKING
CORPORATION ANd JOHN M. MOIqIFORT

For a Redeterminat ion of a Def ic iency or :
a Revision of a Determlnat lon or a Refund
of  Sa les  & Use :
Taxes  under  Ar t i c le (s )  2A & 29  o f  the
Tax Law for the tnxx{s}oocPeriod (x) :

June 1, L967 through February 29, L972

AFFIDAVIT OF }'{AILING

State of New York
County of A1-bany

Violet Wa1ker ,  being duly sworn, deposes and says that

she is an enployee of the Department of TaxaEion and Flnance, over 18 years of

age, and that on the 24thday of June ,  L977, she served the within

Notice of Determinat ion by (a1$oOtrEO mai l  upon Montfort  Brothers, Inc.

Fishki l l  Trucking Corporat ion and John M. Montfort
(refxlsxEll{Dax8!€(:o*) the petitioner ln the within proceeding,

by encloslng a true copy thereof in a securely sealed poetpaid wrapper addressed

as fo l lows:  Mont fo r t  Bro thers ,  Inc .1  and

John M. Montfort
Fishki l l  Trucking CorPorat ion

and by deposlrin!1$"f"t5F"1to'""5tf#b1+"tpNffl T9"tnk"rtr12.5fotessed wrapper in a

(post of f ice or off ic ial  depository) under the excluslve care and custody of

the Unlted States Postal  Service within the State of New York.

ThaL deponent further says that the said addreasee ls the erssrgelxsraia9Sx

d<>du{) petitioner herein and that the address set forth on said wraPPer is the

Last known address of the (e5rosuxerrexaG>chrl) petitloner.

Sworn

2 4 t h

before me thls

of June

to

d a

rA-3 (2/76)

,  L977 .



STATE OF NEI^T YORK
STATE TAX COM},IISSION

In the Matter of the Pet i t ion
:

o f
MONTFORT BROTHERS, INC., FISHKILL TRUCKING

CORPORATION and JOHN M. MONTFORT
For a Redeterminat ion of a Def ic iency or :
a Revislon of a Determinat ion or a Refund
o f  S a l e s  &  U s e  :
Taxes under Art ic l-e(x) 28 & 29 of the
Tax Law,for the )lxx{s}<xr Period S) :

June L ,  L967 th rouqh Feb.  29 ,  L972

AFFIDAVIT OF MAILING

State of New York
Count,y of AlbanY

Vio1et  Walker ,  being duly sworn, deposes and says that

she is an employee of the Department of Taxat ion and Finance, over 18 years of

age, and that on the24th day of June ,  L977 ,  she served the within

Notice of Determination
and Alber t  P.  Rober ts ,  Esq.

by (oetxxfoert) mail upon Russell E. Aldrich, Esq.

(representat ive of)  the pet i t ioner in the within proceedlng,

encLosing a true copy thereof in a securely seaLed postpaid wrapper addressed

fo l lo rus :  Russe l l  E .  A ld r ich  and
Alber t  P .  Rober ts ,  Esq.
21 Davis Avenue
P.O-  Box  3329 ,  Pouqhkeens ie ,  New York  12603

and by deposit ing same enclos'ed in -a posfpaid' properly addressed wrapper ln a

(post of f ice or off ic ial  depository) under the exclusive care and custody of

the United States Postal  Service within the State of New York.

Ttrat depcrnent further says that the said addressee is the (representat ive

of the) pet i t ioner herein and that the address set forth on said l rrapper is the

last knor,m address of the (representat ive of the) pett t loner.

Sworn

24Eh

to before me this

day  o f  June

by

a s

rA-3 (2/76)

,  L977.



STATE TAX COMMISSION

STATE OF NEW YORK

DEPARTMENT OF TA)(ATION AND FINANCE

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L B A N Y ,  N . Y .  1 2 2 2 7

dllrnc 24, 1977

A D O R E S S  Y O U R  R E P L Y  T O

T E L E P H O N E :  ( 5 l E ) 457-1723

lbntfort Brothere, tnc., and
. ifohn ll. lbntfort

r Flthklll rrueklng Corpontl.on
Eln 8tr€et
rlrtrlctllr Hew York 12524

Oentlernent

Enc.

cc :  Pet i t ioner ' s Represent-ative:

Taxing Bureau's Representat ive:

Please take notice of the Dglll8lollmtrlo|l
of the State Tax Cormnission enclosed herewith.

Please take further notice that pursuant to
Sect ion(s) 1188 & 1243 of the Tax Law, any
proceeding in court to revieqt an adverse deci-
slon must be commenced within 4 mOnthf
from the date of this not ice.

Inquiries concernLng the computation of tax
due or refund alLoqted in accordance with this
decision or concerning any other matter relative
hereto rnay be addressed to the undersigned. They
will be referred to the proper party for reply.

B. Coburn
lng lfrx &arlng Off,lEcr

rA-1  .  12  (L /7  6 )



STATE

STATE

OF

TAX

NEW YORK

CO1VIMISSION

In  the  Ma t te r  o f  t he  Anp l - i ca t i ons

o f

MONTFORT BROTHBRS, INC.,  FISHKILL TRUCKING
CORPORATION and JOHN M. MONTI 'ORT, Ind i -v idual ly
and  as  an  O f f i ce r

fo r  Rev i s ion  o f  a  De te rm ina t i on  o r  f o r  Re fund
o f  Sa les  and  Use  Taxes  unde r  A r t i c l es  28  and
29  o f  t he  Tax  Law  fo r  t he  Pe r i od  June  l ,  f 96T
th rough  Februa ry  29 ,  l - 972

DETERMINATION

A p p l i c a n t s ,  M o n t f o r t  B r o t h e r s ,  I n c . ,  F i s h k i l l -  T r u c k i n g

C o r p o r a t i o n  a n d  J o h n  M .  i v l o n t f o r t ,  i n d i v i d u a l l y  a n d  a s  a n  o f f i - c e r ,

E - r m  Q 1 _ n a a 1 _  t r i s h k i l l ,  N e w  Y o r k  1 2 5 2 4 ,  f j - l e d  a p p l i c a t i o n s  f o r  r e -! r r t r  u v r v v v t

v i s lon  o f  a  de te rm ina t i on  o r  f o r  re fund  o f  sa l -es  and  use  taxes  under

Ar t i c l -es  28  and  29  o f  t he  Tax  Law fo r  t he  pe r iod  June  f ,  1907  th rough

Feb rua ry  29 ,  I 972 .  (F i r e  Nos .  (F i 1e  Nos .  001456  and  001485 ) .

A formal-  hear i -ng was held before Ju l ius E.  Braun,  Hear ing

o f f i oon  r t  t he  o f f l ces  o f  t he  S ta te  Tax  Commiss lon ,  Bu i l d i ng  #9 ,v r  r  f  v v +  t

Sta te  Campus ,  A lbany ,  New Yo rk ,  on  May  25 ,  f 976 ,  d t  9 : I 5  a .m .

'  pea red  by  Russe l l  E .  A ld r i ch ,  Esq .  and  A l -be r t  P .n P I J r  r u  a r l  L /  D  a P  )

R n h a n l - q  F c n  T h e  S a l e s  T a x  B u r e a u  a p p e a r e d  b y  P e t e r  C r o t t y ,! p Y .

Esq . ,  (So lomon  S ies ,  Esq . ,  o f  counse l )

ISSUE

Whethe r  t he  se rv i ces  o f  t ruck ing  ma te r ia l -  f o r  and  by

app l i can t  co rpo ra t i ons  we re  ren ta l s  o r  l - eases  sub jec t  t o  sa les

tax ,  o r  were  t ranspor ta t i on  se rv i ces  wh ich  were  non taxab le .
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FINDINGS OF FACT

I .  0n  May  27 ,  L97 t ,  &s  t he  resu l t  o f  an  aud i t ,  t he  Sa les

Tax Bureau issued a Not i -ce of  Determinat ion and Demand for

Paymen t  o f  sa l -es  and  use  Taxes  Due  aga ins t  app f i can t ,  Mon t fo r t

B ro the rs ,  r nc .  and  Jo ln  Mon t f o r t ,  i nd i v l dua r r y  and  as  o f f i ce r ,

i n  t he  amoun t  o f  f i 26 ,560 .74 ,  p l us  pena l t y  and  i n te res t  o f

$6 ,879 .52 ,  f o r  a  t o ta l  o f  $33 ,440 .26  f o r  t he  pe r i od  o f  June  I ,

L967  to  November  30 ,  1970 .  A f te r  ad jus tmen ts  by  the  Sa l ,es  Tax

Bu reau ,  i t  was  ca l cu la ted  t ha t  a  t o ta l  o f  $26 ,695 .59  was  due .

Th is  amoun t  was  pa id  on  December  15 ,  7972 .

2 .  0n  March  l f ,  I 9T t ,  &s  t he  resu l t  o f  an  aud i t ,  t he  Sa les

Tax  Bureau  i ssued  a  No t i ce  o f  De te rm ina t l on  and  Demand  fo r

Paymen t  o f  Sa les  and  Use  Taxes  Due  aga ins t  app l i can t ,  F i shk i l l -

T ruck ing  Co rpo ra t l on ,  i n  t he  amoun t  o f  $4 ,507 .65 ,  p fus  pena l t y

and  i n te res t  o f  $787 .47 ,  f o r  a  t o ta l  o f  $5 ,295 .12  f o r  t he  pe r i od

December  1 ,  196T  t h rough  November  30 ,  L970 .

3 .  On  March  9 ,  1973 ,  as  t he  resu l t  o f  an  aud i t ,  t he  Sa les

Tax  Bureau  i ssued  a  No t i ce  o f  De te rm ina t i on  and  Demand  fo r

PaS imen t  o f  Sa les  and  Use  Taxes  Due  aga ins t  app f  i can t ,  F i shk i1 l

T ruck i - ng  Co rpo ra t i - on ,  i n  t he  amoun t  o f  $9 r f 90 .65 ,  p l us  pena l t y

and  i n te res t  o f  $ l _ ,6 t - t _ .61 ,  f o r  a  t o ta t_  o f  $L0 ,801  . 26  f o r  t he

pe r i od  December  l ,  l 97O  to  Feb rua ry  2 ) ,  I 972 ,  l _ess  a  paymen t

c red i - t  o f  $3 ,868 .n .  Th i s  l e f t  a  ba tance  o f  $6 ,934 .03 .

4 .  The  Sou the rn  Du tchess  Sand .  and  Grave l ,  I nc .  p rocessed

sand and gravel  used in  the cement  and cement  maklng processes
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f o r  app l i can t ,  Mon t f o r t  B ro the rs ,  I nc . ,  a  co rpo ra t i on  t ha t

p r imar i l y  manu fae tu red  conere te  bu i l d ing  b locks .  App l i can t ,

F i shk i l l  T ruck ing  Corp .  p rov ided  the  t ruck ing  fo r  t hese  ma te -

r i a l - s .  App l i can t ,  John  Mon t fo r t r  w&s  the  p res iden t  and  so l -e

s tockho lde r  o f  a l l  t h ree  co rpo ra t i ons ,  and  pe rsona l l y  ran  a l l

t he  en te rp r l ses .  Fo r  l ncome  tax  pu rposes ,  t he  co rpo ra t i ons

had  chosen  to  take  the  Sub-Chap te r  t r s r r  e lec t i on  f rom wh ich

John  Mon t fo r t  de r i ved  h i s  i ncome.

sha red  the  same o f f i ce .

A l  I  t h i - e e  e . o r o o r a t i o n s

5 .  App l i can t ,  F i shk i l l -  T ruck ing  Corpo ra t i on ,  on  p remises

ad jacen t  t o  Mon t fo r t  B ro the rs ,  I nc . ,  ma in ta ined  the i r  p lan t

w i th  i - t s  f i f t een  emp loyees  cons i s t i ng  o f  t ruck  d r j - ve rs  and

mechan ics .  I t  p repa red  and  rem i t ted  qua r te r l y  pay ro l l  t axes ,

mon th l y  New York  S ta te  w i thho ld ing  re tu rns ,  qua r te r l y  s ta te

unemp loymen t  i nsu rance  re tu rns ,  and  p repa red  d i sab i l i t y  bene f i t s .

I t  a l so  pa id  spec ia l  f r anch ise  tax  (an  assessmen t  l ev ied  aga ins t

a  t r anspo r ta t i on  co rpo ra t i on ) ,  t r uck  m i l eage  t ax ,  d i ese l  f ue l -

t ax  and  add i t i ona l  f ranch ise  tax  n red i ca ted  on  ne t  asse ts  and

equ i -pmen t  s tock .  The  en t i re  ope ra t i on  was  under  the  con t ro l

and  d i - rec t i on  o f  i t s  p res iden t  and  so le  s tockho lde r ,  app l i can t ,

John  Mon t f o r t .

6 .  App l i can t ,  F i shk i l l -  T ruck ing  Co rpo ra t i on ,  b i l l - ed  Mon t -

fo r t  B ro the rs  Inc . ,  Sou the rn  Du tchess  Sand  and  Grave l ,  I nc .  and

o the rs  on  a  pe r  un i t  o r  pe r  l oad  bas i s  f o r  de l i ve r y .
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7 .  App l i can t s  do  no t  con tes t  o the r  sa les  and  use  t axes

wh i ch ,  t he re fo re ,  a re  no t  i n  i s sue .  I t  was  a l so  s t i pu la ted  t ha t

the  pa r t i es  wou ld  reso l - ve  the  ma themat i cs  a f te r  a  reso lu t i - on

o f  t he  ma in  i s sue .

CONCLUSIONS OF LAW

A.  Tha t  t he  se rv i ces  supp l i ed  by  F i shk i l - l -  T ruck ing  Cor -

po ra t i on  to  Mon t fo r t  B ro the rs ,  I nc .  and  o the rs ,  we re  t ranspor -

ta t i on  se rv l ces  and  no t  ren ta l  o f  t r ansporNa t ion  equ ipmen t

w i t h i n  t he  mean ing  and  l n ten t  o f  sec t i on  1101 - (b ) (5 )  o f  t he

Tax  Law.  The re fo re ,  t he  cha rges  fo r  sa id  se rv i ces  were  no t

sub j  ec t  t o  sa l - es  t ax .

B .  Tha t  t he  app l i ca t i ons  o f  Mon t f o r t  B ro the rs ,  I nc . ,

F i shk i l l -  T ruck ing  Corpo ra t i on  and  John  Mon t fo r t ,  i - nd i v idua l l y

and  as  an  o f f i ce r  i s  g ran ted  to  the  ex ten t  se t  f o r th  i n

pa rag raph  f fA r t ;  t ha t  t he  Sa les  Tax  Bureau  i s  he reby  d i rec ted

to  acco rd j -ng ty  mod i f y  t he  no t i ces  o f  de te rm ina t i on  and  demand

fo r  paymen t  o f  sa l es  and  use  t axes  due  i s sued  March  1 / ,  L97 I ,

May  2 f ,  I 97 l -  and  March  9 ,  L9T3 ;  and  tha t  excep t  as  so  g ran ted ,

t h e  a p p l i c a t i o n  i s  i n  a l l  o t h e r  r e s p e c t s  d e n i e d .

DATBD:  A lbany ,  New York
June  24 ,  L977

STATB TAX COMMTSSION

M I S S I O N E R

M I S S I O N E R


