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STATE OF NEW YORK
STATE TAX COMMISSION

In  the lv lat ter  of  the Pet i t ion

o f

JOSEPH HARRY NYBERG

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a Revis ion of  a Determinat ion or  a Refund
of  Sa1es and Use
Taxes under  Ar t ic le  (s)  28 a 29 of  the
Tax Law for the>Ser*s}r$G Period(a)
Pecember 1, 1974 through February 28,

Sta te  o f  New York
County of AlbanY

by  enc los ing  a

a s  f o l l o w s :

AFFIDAVIT OF },IAILING

1975 .

John Huhn ,  be ing duly sworn,  deposes and says that

xhe is  an employee of  the Department  of  Taxat ion and Finance,  over  18 years of

age,  and that  on the 29th day of  September ,  L977,  :Ehe served the wi th in

Notice of Determination by (serrl6dxd) mail upon Joseph Harry Nyberg

(repcexxmaetx*of) the petit ioner in the within proceeding'

t rue copy thereof  in  a securely  sealed postpaid wrapper addressed

Mr. ,roseph Harry Nyberg
2946 Chester  St reet
Oceanside, New York

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  in  a

(post of f ice or off ic ial  depository) under the exclusive care and custody of

the  Un i ted  SLates  Pos ta l  Serv ice  w i th in  the  Sta t ,e  o f  New York .

That deponent further says that the said addressee is the {oqxeoeccorxlue

gfuChe) pet i t ioner herein and that the address set forth on said wrapPer is the

last known address of the (rqxxs@o,Bxlrpe<rtr>otDe) petitioner.

Sworn to before me Lhis

29Lh day of September ,  L977,
/ '
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STATE OF NEW YORK
STATE TAX COMMISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f

JOSEPH IIARRY ITYBERG

For  a  Redeterminat ion  o f  a  Def ic iency  or
a  Rev is ion  o f  a  Determinat ion  or  a  Refund
of  Sa les  and Use
Taxes under  Ar t i c le (s )  28  & 29  o f  the
Tax Law for the>U€xxdslxr< Period(x)
oecember 1, 1974 through February 28, L9'75.

Sta te  o f  New York
County of Albany

John Huhn ,  being duly sworn, deposes and says that

xhe is an employee of the Department of Taxat ion and Finance, over 18 years of

age, and that on the 29lt- .h day of September ,  L977, Xhe served Ehe within

Notice of Determination by €trxx*fixd) mail upon Harold Goerlich

AFFIDAVIT OF MAILING

by  enc los ing  a

a s  f o l l o w s :

Sworn

29t-h

be fo re  me  th i s

of  September ,  197'7.

(representat ive of)  the pet i t ioner ln the within proceeding,

true copy thereof in a securely seal-ed postpaid wrapper addressed

Haro ld  Goer l i ch ,  Esq.
380 North Broadway
Jericho, New York 11753

and  by  depos i t i ng  same  enc losed  i n  a  pos tpa id  p rope r l y  add ressed  wrappe r  i n  a

(pos t  o f f i ce  o r  o f f i c i a l  depos i t o r y )  unde r  t he  exc lus i ve  ca re  and  cus tody  o f

t . he  Un i ted  S ta tes  Pos ta l  Se rv i ce  w i t h in  t he  S ta te  o f  New York .

Tha t  deponen t  f u r t he r  says  t ha t  t he  sa id  add ressee  i s  t he  ( rep resen ta t i ve

o f  t he )  pe t i t i one r  he re in  and  tha t  t he  add ress  se t  f o r t h  on  sa id  w rapPer  i s  t he

las t  known  add ress  o f  t he  ( rep resen ta t i ve  o f  t he )  pe t i t i one r .

t o

d a y
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J A M E S  H .  T U L L Y  J R . ,  P R E S I D E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

STATE OF NEW YORK
STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

s$tnw l9r lt??

Hf. ilorrph ery qrbffis
t'm6 chntm stmrt
Ocrcrtfir Srr fo*

Sr:rr llr. ft*lmgr

Please take notice of the ffiilImstal
of the State Tax Commission enclosed herewith.

You have now exhausted vour r isht of  review at the administrat ive
level. pursuant to section(s) fl38 3 trtr{3 of the Tax Law, any
proceeding in court to review an adverse decision by the State Tax
Commission can only be inst i tuted under Art ic le 78 of the Civi l
Pract ice Laws and Rules, and must be commenced in - the Supreme
Court of the State of New York, Albany County, within t mtbr
from the date of this notice.

Inquir ies concerning the computat ion of tax due or refund al lowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York L2227. Said inquir ies wi l l  be
referred to the proper authority for reply.

Sincerely,

itorrnh crrrrlt,rtr
f,rert"ng lltrrLn*

cc: Pet i t ioner 's Representat ive

Taxing Bureauts Representat ive

(6  /7  7 )



STATE OF NEW YORK

STATE TAX COMMISSION

In the l\fiatter of the APPlication

of

JOSEPH HARRY NYBERG

for Revision of a Dete:rnination or for

Refund of Sales and Use Taxes r-rnder
Artlcles 28 and 29 of the Tax Law for

the Period Decernber 1, 197lr through
February 28, L975.

DETERIVIINATION

Applieant, Joseph Harry Nyberg, 29/+6 Chester street, oceanside, New York,

has filed an application for revision of a determination or for refund of sales

and use taxes under Articles 28 and 29 of the Tax Law for the period December 1'

!97/+ tktr:or.rgh February 28, 1975. (f ire No. 10/'?2)'

A small claims hearing was held. before Joseph Chyrywaty, Hearing Officer,

at the offices of the State Tax Commission, T'wo World Trade Center' New York'

New York, on April 26, 1977 at 2:45 P.M, Applicant appeared with his

representative, Harold Goerlich, Esq. The Sales Tax Br:reau appeared by Peter

Crotty, Esq. (Abrafram Schwartz, Esq. of counsel)'

ISSUE

lr[hether the applicant was a rrperson required to collect taxrr as defined

in sect ion 1131(1) of the Tax Law.
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FINDINGS OF FACT

1. 0n October 3, 1975, the Sales Tax Bureau issued a Notice of

Determination and Demand for PaSrment of Sales and Use Taxes Due against the

applicant for the period December 1, I97/+ ttvough February 29, 1975. The

not ice was issued j .n accord.ance with sect ions l l3 l(1) ano 1139(a) of the Tax

Law, holding the applicant liable for sales taxes as an officer of llydraulic

Elevator and ltfachine Co. , Inc.

2. The applicant was an employee, officer, director and. /+O% shareholder

of Hydraulic Elevator and lVlachine Co., fnc. until July 18, 1974. On this date

he sold his entire interest in Hydraulic and resigned as an officer, employee

and director of that corporation.

3. The applicant was in no way affiliated with Hydraulic Elevator and

Ivtrachine Co., Inc. during the period December I, \97/+. through February 28, 7975.

CONCLUSIONS OF I"AW

A. That during the period December 1, 1974 tttrough February 2g, 1975 the

applicant was not a rrperson required to collect taxrr as defined in section

1131(1) of the Tax Law.

B. That the application of Joseph Harry Nyberg is granted and the Notice

of Determination and Demand for Payrnent of Sales and Use Taxes Due issued

October l ,  1975 is cancel led.

DATED: Albany, New York

September 29, L977

ATE TAX COMMISSION

V!\tF^ \t*^,-


