
STATE OF NEI^I YORK
STATE TAX COMMISSION

In the lulat ter of  the Pet i t ion
:

o f
ORI\4SBY IIAULERS, INC., KENNETIT ORIISBY,
RAYMOND ORIvISBY and ELIZABETII ORIvISBY
For  a  Redeterminat ion  o f  a  Def ic iency  or  :
a Revision of a Determinat lon or a Refund
of  Sa les  and Use :
Taxes  under  Ar t i c le (s )  28  e  29  o f  the
Tax Law for the >Yrxx6e*><lf Period (s) :
Seotember  1 .  L97L to  l v law 31-  L975^

AFFIDAVIT OF MAILING

State of New York
County of Albany

Bruce Batchelor ,  being duly sworn, depoees and says that

ttthe is an employee of the Department of Taxation and Flnance, over 18 years of

age, and that on the 14th day of April , L9 77, the 
""6fi$"# filtT&", rf,ic.,

Notice of Determination by (xsffid**udi mait upon il:il::: 3;*:H'-
(resr**Eosa*$re<sf) rhe petltioner in rhe rrfiLil'8P"?EEtaP6*"rv

true copy thereof in a securely sealed postpald wrapper addressed
Ormsby Haulers, Inc.
Kenneth Ormsby, Ralzmond Ormsby & Elizabeth Ormsby
41 Loboeuf Street
Tupper Lakee New York L2986

and by deposit ing same encLosed in a postpatd properLy addressed wrapper ln a

(post of f ice or off ic ia).  rJepository) under the excLuelve care and custody of

the United States Postal  Service wi. thin the St,ate of New York.

That ei":s-.onent further says that the sald addreasee is the etl'Fres8xaoott

!r8>6lt) petiticrner herein and that the address set forth on said wrapper is the

last kncrr^rn address of the (merop***!dm<*&>gh*}< peritioner.

by enclos ing a

a s  f o l l o w s :

Sworn to

14th  day

before me this

of Apri l

l

rA- 3 (2 /7 6)

,  L977 .



STATE O.F NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet l t ion
:

o f
ORI\4SBY HAULERS, INC., KENNETH ORIVISBY,
RAYMOND OR}4SBY aNd. ELIZABEITH ORIISBY
For  a  Redeterminat ion  o f  a  Def ic iency  or  :
a Revision of a Determinat lon or a Refund
of  Sa les  and Use :
Taxes under Art icLe (s) 28 & 29 of the
Tax Law for the {rs(oFor Period (s) :
Seotember  l .  L97L to  Mav 31 .  L975-

AFFIDAVIT OF I.{AILING

State of New York
County of A1bany

Bruce Batchelor , being duly sworn, deposes and says that

r*re is an employee of the Department of Taxatlon and Ftnance, over 18 years of

age, and thaE on the LAEb day of April , L9 77, *re served the within

Notice of Determination by (**tgfu&l3d) mall upon David W. Johnson, Esq.

(representat lve of)  the pet l t ioner tn the within proceeding,

by enclosing a true copy thereof in a secureLy sealed postpaid wrapper addressed

as follows: ii"ilol-ri:Hi""' 
Esq-

T\rpper Lake, New York L2986

and by deposit ing same enclosed in a postpaid properly addressed wrapper ln a

(post of f ice or off ic ial  deposltory) under the exclusive care and custody of

the United States Postal  Servl-ce withln the State of New York.

That, deponent further says that the sald addreaaee ls the (representative

of rhe) pet i t ioner herein and that the address set forth on said nrapper le the

lasr knorcn address of the (representat ive of the) pet l t loner.

Sworn to before me this

14th day of Apri l

rA-3 (2/76)

,  L977 .



STATE TAX COMMISSION

r

STATE OF NEW YOR.K

DEPARTMENT OF TA)(ATION AND FINANCE

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L B A N Y ,  N . Y .  1 2 2 2 7

rtrlt f{r 19?7

A[rry Erul*r, I[Gr
l[rnnrth onrrDy, nrt'nd Orr!1' 3 lllnDrtb Ornbt
{l t&.ut sttrlt
A1p.r trrt}r' m fut, 11086

Please take notice of the m[ff,lil[ll{rcf
of  the State Tax Commission enclosed hereru i th.

Please take further notice that pursuant to
Section(s) lltS ud ltat of the Tax Law, any
proceeding in court to review an adverse deci-
sion must be cornmenced within I mtlf
f rom the date of this not ice.

Inquiries concerning the computation of tax
due or refund allonred in accordance with this
decision or concerning any other natter relat ive
hereto may be addressed
will be referred to the

Ve

Enc.

cc :  Pet i t ioner 's  Rep
O[ll,crr

Taxing Bureau's Representat ive:

ADORESS YOUR REPLY  TO

TELEPH.NE:,rr ' l t?tl?l3

to the undelqigned. TheY
proper par6 f9r repLy.

ve
'.lnry

$iI

rA -1 .12  ( t176)



STATE OF NEW YORK

STATE TAX COMMISSION

In the Mat ter the Appl icat ion

ORMSBY HAULERS, INC., KENNETH ORMSBY,
RAYMOND ORMSBY and ELTZABETH ORMSBY

Indiv idual ly  and as Of f icers,  for  Revis ion
of a Determination or for Refund of Sales
and Use Taxes under  Ar t ic les 28 and 29 of
the Tax Law for  the Per iods September 1,  L97L
to  May  31 ,  L975 .

o f

o f

DETERMINATION

Appl icants ,  Ormsby Haulers,  Inc. ,  Kenneth Ormsby,  Raymond

ormsby and ELLzabeth ormsby, 4L Loboeuf street, Tupper Lake, New

York 12986,  have f i led an appl icat ion for  rev is ion of  a

determinat ion or  for  re fund of  sa les and use taxes under  Ar t ic les

28 and 29 of  the Tax Law for  the per iods septernber  l ,  L97L ro

May  31 ,  L975 .  (F i l e  No .  11802 ) .  A  f o rma l  hea r i ng  was  he ld

be fo re  Ju l i us  E .  B raun ,  Esq . ,  Hear ing  o f f i ce r  ,  & t  t he  o f f i ces

o f  t he  s ta te  Tax  connn iss ion ,  s ta te  o f f i ce  Bu i l d ing ,  u t i ca ,  New

York  on  Ju l y  L9 ,  1976  a t  1 :30  P .M.  App l i can r  appeared  by  Dav id

w.  Johnson,  Esq.  The sa les  Tax  Bureau appeared by  pe ter  c ro t ty ,

Esq .  (R icha rd M Kau fman ,  Esq . ,  o f  counse l )

ISSUE

I.  Whether

t ruck ing business

I I .  Whether

the vendor  fa i led

to New York State

t ractors used in

were subj  ect  to

appl icants  hTere

to  co l l ec t  same,

sa les  t ax .

app l i can t  Ormsby  Hau le r ,  I nc . ' s

New York  S ta te  sa les  tax .

responsib le for  sa les tax when

if above transaction was subj ect
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FINDINGS OF FACT

1.  On  December  31 ,  L975 ,  as  the  resu l t  o f  an  aud i t ,  t he  Sa les

Tax Bureau issued a Notice of Determination and Demand for Payment

o f  Sa les  and  Use  Taxes  Due  aga ins t  app l i can ts ,  Ormsby  Hau le r ,  I nc . ,

Kenneth Ormsby, Raymond Ormsby and ELLzabeth Ormsby, individually

and  as  o f f i ce rs  i n  t he  amoun t  o f  $L3 ,225 .24  p lus  pena l t y  and  i n te res t

i n  t he  amoun t  o f  $5 ,468 .84  f o r  a  t o ta l  sum o f  $18 ,694 .08 .  On  March  3 ,

Lg76,  the Sales Tax Bureau issued a Not ice of  Assessment  Review,  which

adjusted the assessmenl  because of  a  par t ia l  payment ,  to  a rev ised

tax  due  o f  $12 ,805 .24  pJus  pena l t y  and  i n te res t  o f  $5 ,594 .65 ,  f o t  a

to ta l  sum o f  $18 ,399 .89 .

2.  Appl icant ,  Ormsby Haulers,  Inc. ,  was formed and incorporated

in September L97L by Kenneth Ormsby, Raymond Ormsby and Gerry Ormsby,

fol lowing the death of a brother, l , Iarren Ormsby. Their principal

customer was El l io t t  Hardwood for  whom they hauled var ious tyPes of

lumber. In L97L, fol lowing a fatal accident, involving Warren Ormsby,

the brothers were requi red by El l io t t  Hardwood to incorporate and

secure their own insurance coverage. Within a year Gerry Ormsby

sold his share to the remaining two brothers. Raymond Ormsby and

Kenneth Ormsby owned their own tractors and each was responsible for

i ts  upkeep,  gasol ine and insurance.  They turned over  the i r  t ra i lers

however ,  to  the corporat ion.  Every week El l io t t  Hardwood paid

Ormsby Haulers,  Inc.  for  loads hauled and del ivered.  Ten percent

of the check would go to the upkeep and insurance on the trai lers and

the remainder would be divided according to the tr ips made. When

necessary a dr iver  was h i red and paid a scale rate for  a  th i rd  t ruck

owned by the corporation, Ormsby Haulers, Inc. Kenneth Ormsby and
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Raymond Ormsby were covered for insurance purposes under workmen'i

compensat ion as employees of  the i r  corporat ion.  Thei r  bas ic  pay was

$160.  each per  week p lus a share of  the remain ing 90%, depending on

tr ips actual ly  made.  The corporate ledger  set  up by the i r

accountant ,  l is ted receipts  and d ispursements.  Payments to  the

brothers were l is ted under  " t ruck renta l "  which was la ter  changed

to "haul ing" .  They would respond to a phone cal l  made to the

home of either Kenneth Ormsby or to Raymond and Elizabeth Ormsby by

a customer. El izabeth Ormsby was their secretary and did whatever

was necessary for  the corporat ion.

3. Raymond Ormsby and Gladys Ormsby and Kenneth Ormsby

f i led Schedule C's  wi th  the i r  own year ly  income tax returns for

the years in  issue,  where in they l is ted the i r  own receipts  for

t ruck ing.  Eaeh deducted business expenses and deprec iat ion of

the i r  respec t i ve  veh ic les .

4 .  App l i can t ,  Ormsby  Hau le rs ,  I nc . ,  i n  t he  yea rs  i n  i ssue

f i led a f ranchise tax return and,  wi thheld income tax f rom

var ious other  employees h i red when needed.

5 .  A  sa les  tax  was  no t  cha rged  Ormsby  Hau le rs ,  I nc . ,  no r  was

one collected by Kenneth Ormsby and/or Raymond Ormsby for the use

of  the i r  t ractors dur ing the per iods in  issue.

6. Kenneth Ormsby, Raymond Ormsby and Elizabeth Ormsby were

respons ib le  o f f i ce rs  o f  Ormsby  Hau le rs ,  I nc . ,  du r ing  the  pe r iods

in  i s sue .

7.  Copies of  ehecks to  the Sales Tax Bureau on behal f  o f

app l i can t ,  Ormsby  Hau le rs ,  I nc . ,  i nd i ca ted  paymen ts  o f  $840 .00

on  March  8 ,  L975  and  $L42 .80  on  March  24 ,  L976  fo r  t he  ba lance  due

fo r  sa les  tax  and  i n te res t  on  the  sa le  o f  a  t rac to r  and  t ra i l e r .
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CONCLUSIONS OF LAW

A. That  the t ransact ion where in appl icant  Ormsby Haulers,  Inc. ,

h i red independent  dr ivers and the i r  t ractors to  haul  wood mater ia ls

for  the i r  customers was a sa le wi th in  the meaning and in tent  o f  sect ion

1101 (b )  ( 5 )  o f  t he  Tax  Law .

B.  That  the renta l  o f  the above vehic les by appl icant ,  Ormsby

Haulers,  Inc. ,  was subject  to  the New York State sa les tax wi th in  the

meaning and in tent  o f  sect ion 1105(a)  of  the Tax Law.

C .  Tha t  t he  app l i can t ,  Ormsby  Hau le rs ,  I nc . ,  as  a  cus tomer  i s

obl igated for  the payment  of  New York State sa les taxes whenever  the

Person requi red to  co l lect  the same has fa i led to  do so wi th in  the

meaning and in tent  o f  sect ion 1133(b)  of  the Tax Law.

D .  Tha t  app l i can ts ,  Ormsby  Hau le rs ,  I nc . ,  Kenne th  Ormsby ,

Raymond Ormsby and ELLzabeth Ormsby had reasonable cause for not

paying New York State sa les tax for  the per iods in  issue,  and therefore

the  pena l t y  and  add i t i ona l  i n te res t  assessed  i s  wa ived .

E.  That  the appl icat ion of  Ormsby Haulers,  Inc. ,  Kenneth Ormsby,

Raymond ormsby and Elizabeth ormsby is granted to the extent of

cancel l ing the penal ty  and addi t ional  in terest  imposed,  and of

credi t ing the amount  of  $982.80 a l ready paid;  that  the Sales Tax

Bureau is  hereby d i rected to  accord ingly  modi fy  the Not ice and Demand

for  Payment  of  Sales and Use Taxes Due issued December 31,  L975 and

ad jus red  March  3 ,  L976 ;  and ,  t ha t  excep t  as  so  g ran ted  the  app l i ca t i on

i s  i n  a l l  o the r  respec ts  den ied .

DATED: Albany, New York
Apri l  L4, L977

TATE TAX COMMISSTON

ka,
(.'u*-"t*---'


