
STATE OF NEW YORK
STATE TAX COMMISSION

In  the  Ma t te r  o f  t he  Pe t i t i on

o f
THE ESTATE OF HARRY PAUGE
d/b/a SHIP' S WHEEL TAVERN

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a  Rev i s i on  o f  a  De te rm ina t i on  o r  a  Re fund
of Sales and Use
Taxes under  Ar t ic le  (s)  28 & 29 of  the
Tax Law for rhe \lmx$ix*X Period (p)

September l, 1973 throuqh November 30 ,  L974 .

Sta te  o f  New York
County of Albany

John Huhn ,  be ing duly sworn,  deposes and says that

xhe is  an employee of  the Department  of  Taxat ion and Finance,  over  18 years of

a9€ t  and  tha t  on  Lhe  11  day  o f  Oc tobe r  ,  L977 ,  she  se rved  the  w i th in

Notice of Determination by (6qf<ti6+g{) mail upon TLre Estate of
Harry Pauge, d/b/a Ship's lr7heel Tavern

tfgo6er*Rtobixlu96) the petitioner ln the wiEhin proceeding,

by enc los ing  a  t rue  copy  thereo f  in  a  secure ly  sea led  pos tpa id  wrapper  addressed

as fol lows: Estate of Harry pauge
d/b/a gtrip' s_lhcel Tavern
SZo-Jalleh, Fpllon & carbarino
5 5 ruar_n sE,reeE,
Sayvi1le, New York lL7B2

and  by  depos i t i ng  same  enc losed  i n  a  pos tpa id  p rope r l y  add ressed  \4 t raPPer

(pos t  o f f i ce  o r  o f f i c i a l  depos i t o r y )  unde r  t he  exc lus i ve  ca re  and  cus tody

the  Un i ted  S ta tes  Pos ta l  Se rv i ce  w i t h in  t he  S ta te  o f  New York .

That deponent further says that the said addressee is the (f€FqHte$a|XIf0<X

:6*xt i !€)  pet i t ioner  here in and that  the address set  for th on said $rrapPer is  the

last known address of the (regt=xsoOaX*rcsdx$s! petit ioner.

AFFIDAVIT OF I"IAILING
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STATE OF NEW YORK
STATE TAX COMMISSION

I n  t he  Ma t te r  o f  t he  PeE i t i on

o f
rHE ESTATE OF HARRY PAUGE
d"/b/a SHIP'S WIIEEL TAVERN

For  a  Redeterminat ion  o f  a  Def ic iency  or
a  Rev is ion  o f  a  Determinat ion  or  a  Refund
of  Sa les  and Use

Taxes under  Ar t i c le (s )  2A & 29  o f  the
Tax Law for the Xdd{*S}:.!r Period (sf
Septernlcet I, 1973 through November 30, L974.

Sta te  o f  New York
County of Albany

,fohn Huhn , being duly sworn, deposes and says that

X*gre is an employee of the Department of Taxa,t ion and Finance' over 18 years of

age, and that on the 11 day of OctOber ,  L9 77, she served the wiEhin

Notice of Determination
Garbarino, Esq.

by Ccssdfxsdd mail uPon Will1am R.

(representat ive of)  t -he pet i t ioner in the within proceeding'

by enclosing a true copy thereof in a securely sealed postpald wrapper addressed

as fo l lows:  Wi l l iam R.  Garbar ino ,  Esq.
Fal lon, Fal lon & Garbarino
53 Main Street
Sayvil le, New York LL782

and  by  depos i t i ng  same  enc losed  i n  a  pos tpa id  p rope r l y  add ressed  wrappe r  i n  a

(pos t  o f f i ce  o r  o f f i c i a l  depos i t o r y )  unde r  t he  exc lus i ve  ca re  and  cus tody  o f

t he  Un i ted  S ta tes  Pos ta l  Se rv i ce  r ^ r i t h i n  t he  S ta te  o f  New York .

That  deponent  fur ther  says that .  the said addressee is  the ( representat ive

o f  t he )  pe t i t i one r  he re in  and  tha t  t he  add ress  se t  f o r t h  on  sa id  h r rappe r  i s  t he

las t  known  add ress  o f  t he  ( rep resen ta t i ve  o f  t he )  pe t i t i one r .

Sworn to before me th is

AFFIDAVIT OF MAILING

a,R^ tl-j^-
/ '
\-
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STATE OF NEW YORK

STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

SEtSnr llr 19??
J A M E S  H .  T U L L Y  J R . ,  P R E S I D E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

&rto of hrr1 $rqc
{&'l &lrrr -rtill trrn
crc Tf:flm, frll"ffi B El$nrlrc
53 lEtn ttlf,,'*
*qnrttlr, lH Sil* tt?Ist

{lrntlmr

Please take notice ̂ of the DgfS$1xS4rSS
of the State Tax Commission 

-encloied 
herewith.

You have now exhausted your r ight of  review at the administrat ive
level.  Pursuant to sect ion(s) tgtg I  t l43 of the Tax Law, any
proceeding in court  to review an. 'adverse decision by the State Tax
Commission can only be'  inst i tuted under Art ic le 78 of the Civi l
Pract ice Laws and Rules, and must be commenced in the Suprerme
Court of the State of New York, Albany County, within * a311tillf
from the date of this notice.

lnquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York L2227. Said inquir ies wi l l  be
referred to the proper authority for reply.

Petitioner's Representative

Taxing Bureau's Representat ive

TA-1.r2 (6/77)



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Application

of

TIIE ESTATE OF I-IARRY PAUGE
d/b/a SHIP'S VilltEEL TAVERN

for Revision of a Determination or for
Refund of Sales and Use Taxes under
Ar t ic les 28 and 29 of  the Tax Law for
the Period September L, 1973 through
November 30,  L974.

DETERMITIATION

Appl icant ,  the Estate of  Harry  Pauge,  d/b/a Ship 's  l fheel

Tavern,  c /o Fal lon,  Fal lon & Garbar ino,  53 Main Street ,  Sayvi l le ,

i \ lew York LL782,  f i led an appl icat ion for  rev is ion of  a  deter-

mination or for refund of sales and use taxes under Art i .cles 28

and 29 of the Tax Law for the period September 1, L973 through

l {ovember 30,  L974.  (F i le  No.  L707L) .

A small claims hearing was held before Joseph A. Mi, lack,

I lear ing Of f icer ,  d t  the of f ices of  the State Tax Cornmiss ion,

Two World Trade Center, New York, New York on June 8, L977 at

l : 15  p .m.  App l i can t  appeared  by  Wi l l i am R .  Garba r ino ,  Esq .  The

Sales Tax Bureau appeared by Peter Crotty, Esq. (Abraharnr Schwartz,

Esq .  ,  o f  co r :nse l ) .
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ISSUE

Whether applieant's delay in f i l ing quarterly New York State

local sales and use tax returns and paying over tax due for

period September 1, L973 through November 30, L974 'was excusable.

FINDINGS OF FACT

l. The decedent, Harry Pauge, f i led a quarterly New York

State and loca1 sa les and use tax return for  the per iod September 1,

L973 through Novenber 30, L973, without pay'rnent of the tax due for

sa id  pe r iod .

2.  Subsequent  to  the decedent !s  death on December L4,  L974,

Wi l l ian H.  Pauge,  executor  o f  the Estate of  Harry  Pauge,  f i led

quarterly New York State and local sales and use tax reLurns for

appl icant  for  the per iod December l ,  L973 through November 30,  L974,

rnrithout payment of the tax due for said period. Said returns were

received by Lhe Sales Tax Bureau on March 4,  L975,  each of  which

was several months late.

3. The Sales Tax Bureau issued f ive notices and d,emand for

payrnent of sales and use tax due against Ship's Wheel Tiavern as

fo l l ows :

PERIO])
ENDEI) TA)(

LL/30/7  3
2128/74
s /3L17 4
8 /3L/7  4

LL/30/74
To ta l

$ 297.64
828.7 3
833.  9r
806.  82
635.88

T-3",T0zl98
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In  addi t ion to  the aforesaic i  tax,  penal ty  and in te: rest

was assessed for  each of  the per iods involved.

4.  On December l ,  L975,  the executor  submit ted fu l l  pay-

ment of Lhe tax, penalty and interest (computed to date of said

payment) due for the period September L, 1973 through N,ovember 30,

L974  i n  t he  sum o f  $4 ,723 .66 ,  o f  wh i ch  $1 ,320 .68  rep resen ted  t he

penalty and interest..

5 .  On March 3,  L976,  the executor  f i led f ive appl icat ions

for  re fund of  penal ty  and in terest  to ta l ing $1,116.5L,  
'upon the

grounds Lhat decedent's i l l  health during the period September l ,

L973  th rough  Novernber  30 ,  L974 ,  4s  we l l  as  the  esEa te ' s  l ack

of  funds,  const i tu ted a reasonable excuse for  fa i lure to  t imely

f i le  New York Stace and local  sa les and use tax returns and pay

over  the tax due for  sa id per iod.

6.  On September 24,  L976,  the Sales Tax Bureau submit ted

a refund voucher to the Department of Audit and Control, recom-

mending that  appl icant 's  appl icat ion for  re fund be granEed to

the extent  o f  $830.69 and that  i t  be denied to  the externt  o f

$285.82.  The aforesaid amounts were computed on the basis  of

the penalty being waived and interest computed at the minimum

sta tu to ry  ra tes .

7.  On September 30,  L976,  the Depar tment  of  Audi t  and

Control rejected rhe aforesaid refund voucher submitted by
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the Sales Tax Bureau, upon the grounds that reasonable ,cause

had not  been establ ished by the appl icant .

8. During the period September l ,  L973 through No'vember 30,

L974, decedent was in i l l  health, suffering from asthma and

emphysema. Said i l lness caused the decedent  to  neglect  h is

business obl igat ions.  However ,  decedent  cont inued to crc l lect

and surmnar ize dai ly  cash receipts .

CONCLUSIONS OF LAW

A. That  in  l ight  o f  the fact  that  decedent 's  i l l r ress

did not prevent him from collecting and summarizing dai.Ly cash

receipLs,  there was no ev idence to  establ ish that  h is  i .L lness

prevented hin from timely f i l ing applicant'  s New York Stlate and

local  sa les tax returns for  the per iod Septeurber  l ,  L973 through

Augus t  31 ,  L974 .

B.  That  the decedent 's  fa i lure to  f  i le  t imely  Ner 's  York

State and local  sa les and use tax returns for  the per iod

September l ,  L973 through August  31,  L974 and pay over  the tax

due for said period, was not due to an excusable de^lay roithin

the meaning and intent of section 1145(a) of the Tax Lar^r.

C.  That  decedent 's  death on December L4,  L974 prevented

him from timely f i l ing applicantrs New York State and local

sales tax return for the period ending I ' Iovember 30, L97l:+.
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D. That  decedentrs  death in  December of  L974 and Ehe

appl icantrs  subsequent  fa i lure to  f i le  New York State arnd local

sales and use tax returns for Lhe period ending Novembe:r 30,

L974,  and i ts  fa i lure to  pay over  the tax due for  sa id per iod

was an excusable delay lqithin the meaning and intent of

sect ion f f45(a)  of  the Tax Law.  Accord in1Ly,  the penal ty  is

waived and minimr:rn statutory interest is inposed for sa,id

pe r iod .

E.  ThaL the appl icat ion of  the

d/b/a Ship 's  Wheel  Tavern,  is  granted

in Conclus ion of  Law,  t 'D! ' ,  above,  and

denied.

DATED: Albany, New York

Estate of  Harry  Pauge,

to the extent ind:icated

is  in  a l1  other  araspects

STATE TAX COMMISSION

O c t o b e r  1 1 ,  1 9 7 7

\  r , / '

Y\^-tl; lt<x,-,"--
ffi


