
srATE OF.NEW:Y9RK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f
C.  D.  PERRY & SONS,  fNC.  anC

,JACK E. PERRY ANd FRA1VK H. PERRY
For a Redeterminat ion of a Def ic iency or
a Revlsion of a Determinat lon or a Refund
o f  S a l e s ' a n d  U s e  T a x e s
Taxes  under  Ar t i c le (s )  28  & 29  o f  the
Tax Law for the XdgA{F}>tIt Period (s)

June 1,  1969 through May 31,  L972

State of New York
County of Albany

Vio le t  Walker , being duly sworn, deposes and says that'

she is an employee of the Department of Taxation and Finance, over 18 years of

age, and that on the 24th day of June ,  L9 77, she served the within

by (xroodtr*edi mail upon C. D. Perry & Sons, Inc.
and Jael< E. Perry and Frank H. Perry

(rupxxreoceElnru<bt) the petltLoner ln the wlthin proceeding,

by enclosing a true copy thereof Ln a securely sealed postpaLd wrapper addressed

as  fo l l ows :  C .  D .  Pe r ry  &  Sons ,  I nc .
Jack E. Perry and Frank H. Perry
Monroe St .
Troy, NY l2l-Bland by deposlt-ing'dam?-enc-I-o-seif in a postpaid properLy addressed wrapper ln a

(post off ice or off lclaL deposltory) under the exclusive care and cuetody of

the United States Postal. Service within the State of New York.

Thar deponent further says that the said addresaee is the Stltff€$ena6t{(r€

xOd<ahet) petitloner herein and that the address set forth on aald lrrapper ls the

last knorcn address of the Qeprcsexaatdve<crf<Xlne) petltioner.

Sworn

24t]n

before me this

AFFIDAVIT OF MAILING

to

d a y

rA-3 (2176)

f June



srATE oF,NE!,I ,Yonx
STATE TAX COMI'{ISSION

In the I ' tat ter of  the Pet i t ion
:

o f
C .  D .  P E R R Y  &  S O N S ,  I N C .  a n d  :

JACK E. PERRY and FRANK }I. PERRY
For a Redeterminat ion of a Def ic iency or :
a Revision of a Determinat ion or a Refund
o f  S a l e s  &  U s e  :
Taxes  under  Ar t i c le (s )  2A & 29  o f  the
Tax Law for the Xeoc(r}:or Period (s) :

,June I ,  L969 through May 31, L972

AFFIDAVIT OF I'{AILING

State of New York
County of Albany

Vio le t  Walker

she is an employee of

age, and that on the

N o t i c e  o f  D e c i s i , . r i r by (6aff t i i83ed) mai l  uponleonard J.  Senzon, Esq.

(representat lve of)  the pet l t ioner in the within proceeding'

by encLosing a true copy thereof ln a secureLy seated postpaid wrapper addreseed

as fo l lows:  Lecnard  J .  Senzon,  Esq.
D iFab io  anC Couch
Pro fess  iona l  Corpora  

" ;  
i , ) i1

4 AutornaLi ' rn  Lane -  Comr:uter  Park,  A lbanv,  -Neu,  York L22O5
and by deposit ing same enclosed in a pbstpaid properly addre$s'ed wrapper ln a

(post of f ice or off ic ial  depository) under the exclusive care and custody of

the United States Postal  Service within the State of New York.

Thac deponent further says that the said addressee ls the (representat ive

of the) pet i t ioner herein and that the address set forth on said rrrapper ls the

Iast knswn address of the (representat ive of the) pet l t ioner.

, being duly sworn, deposes and says Ehat

the Department of TaxaEion and FLnance, over 18 years of

z$Lhday of ,June ,  19 77, she served the withln

Sworn Eo

24t i t  day

before

o f

me thls

June

rA-3 (2176)

,  L977



STATE TAX COMMISSION

STATE OF NEW YORK

DEPARTMENT OF TA)(ATION AND FINANCE

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L B A N Y ,  N . Y .  1 2 2 2 7

dltrne 24, L977

A D O R E S S  Y O U R  R E P L Y  T O

TELEpNoNE:  15qs r  { 57 t1723

Bcrrlng Of,flaor

r
e. D. Fcrty & Eonrr Ins.
.tlrck 8. Parr:f rnd Frarrk E. hrqf
Uonroo Stroct
!roy, ttY 12181

Gentlcten r

Please take notice of the DBCISIOI
of the State Tax Cornrnission enclosed herewith.

Please take further notice that pursuant to
Sect ion(s) l1tg & 124t of the Tax Law, any
proceeding in court to revieet an adverse deci-
sion must be conrnenced within 4 BOnthS
from the date of this not ice.

Inquiries concerning the computation of tax
due or refund alloroed in accordance with this
decision or concerning any other matter reLative
hereto rnay be addressed
will be referred to the proper Pa r l y .

rn
llax

Enc.

cc :  PetL tLoner rs  Repre a t i ve :

Tax ing  Bureau 's Representat ive:

TA-L .12 (L /76 )



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petit ion

OI

C.  D .  PERRY &  SONS,  INC.  and
IACK E. PERRY and FMNK H. PERRY,

Indiv idual ly  and as Of f icers,

for Revision of a Determination or for
Refund of  Saies and Use Taxes under
Articles 28 and 29 of. the Tax Law for the
Per iod  June  I ,  1969  th rough  May  3 l  ,  1972 .

DECIMN

Pet i t ioners,  C.  D.  Perry  & Sons,  Inc,  and lack E.  Perry  and

Frank H. Perry, individually and as off icers, Monroe Street, Trol/,

New York I2I81 (hereinafter "Perry") f i led a petit ion for revision of a

determinat ion or  for  re fund of  sa les and use taxes underAr t ic les 28 and

29 of .  the Tax Law for  the per iod June I ,  1969 through May 3I  ,  1972.

( r i l e  No .  01s06 ) .

A formal hearing was held before Edward L. Johnson, Hea:ring Off icer,

a t  the of f ices of  the State Tax Commiss ion,  Bui ld ing #9,  State Campus,

A lbany ,  NewYork  on  May  26 ,  L976  a t  9 : I5  A .M.  The  pe t i t i one r  appeared

by  D iFab io  and  Couch ,  P .  C .  (Leonard  J .  Senzon ,  Esq .2  o f  counse l ) .  The

Sales Tax Bureau appeared by Peter  Crot ty ,  Esq. ,  (A lexander  Weiss,  Esq. ,

o f  counse l ) .
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iSSUES

I. Wheths charges made by operators of "for hire" dump trucks

are taxable charges for truck rentals, or are charges for transportation

service and, therefore, exempt from sales tax under the New Yorl< State

Tax Law.

FINDINGS OF FACT

I . The petit ioner, Perry, t imely f i led New York State sales and

use tax returns for  the per iod June I ,  I969 through May 3I  ,  1972.

2.  On December I  ,  L972,  af ter  audi t ,  the Sales Tax Bureau issued

a Notice of Determination and Demand for Payment of Sales and I lse Taxes

Due against  pet i t ioner ,  Perry ,  for  the per iod June I ,  1969 througln May 31 '

L972 .  The  no t i ce  i nd i ca ted  add i t i ona l  t ax  o f  $8 ,957 .55 ,  p lus  pena l t y  and

in te res t  o f  $2 ,619 .54 ,  f o r  a  to ta l  a l l eged ly  due  o f  $1 t ,577 .09 .  (No t i ce

No .  90749622) .

3.  On December 1L ,  L972,  pet i t ioner ,  Perry  t imely  f i led an appl icat ion

for revision of the determination dated December L , 1972. On September L2,

L972, the petit ioner, Perry, had f i led a Consent Extending Periocl of Limitation

for  Assessment  of  Sales and Use Taxes to  and inc lud ing December 20,  1972.

4. The petit ioner, Perry, is a general contractor engagecl general ly

in heavy construction, bridge building, road building, pi le drivirrg and

anything that would fal l  under the heading of heavy construction,

5. Petit ioner, Perry, owned one or two dump trucks.
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6. During the period in issue, petit ioner, Perry,hired a number of

truckers with their trucks to move gravel or dirt from a gravel pit or burrow

to a job site, or to move excavated material to or from a job site., Iob sites

were anything from a small bridge site to a large industrial site, ora road

as much as four or f ive miles long.

7. Petit ioner, Perry, kept l ists of persons who had trucks for hire.

When a job was obtained, numbers of these truckers sought hir ing by the

petit ioner-contractor, Perry. AII hir ings were done oral ly, on a <iai ly basis,

paid for athourly rates. The rate inciuded truck and driver. The truck owner

was required to make his own repairs, provide his own maintenanrce, gas and

oil ,  and show proof of l iabi l i ty insurance coverage. Many trucks were owner-

driven. Other dump-truck owners had several vehicles for hire.

B. The superintendent of petit ioner, Perry, would teI l  th<l hired trucker

where to report in the morninq and at what t ime. There were usutrl ly several trucks

working at a given job site. Some days there would be two trucks, and some

days four. A pace truck owned by petit ioner, Perry, would go over the route

that the excavated material was to be taken from the excavation site to the

waste area, or from a gravel pit pick-up to the dumping site of thre project

being buiIt .  Based upon the t ime consumed by its pace truck, pert i t ioner,

Perry, determined the reasonable t ime each truck tr ip should taker. The

number of round tr ips was recorded by job-site foremen. If  the petit ioner,
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Perry, thought the driver of a hired truck was procrastinating or "dogging it",

peti t ioner notif ied the truck owner. I f  there was continued dissatisfactiory

petit ioner, Perry, ceased to use that trucker. AII hir ing was done on a daily

basis, but petit ioner was bi l led for the actual hours worked at an agreed

hourly rate.

9. The owners of the respective trucks hired the drivers. The

drivers were told by petit ioner, Perry, where to load and unload. AII

aspects of the actual driving, loading and unloading were control. led by the

dump-truck drivers. Al l  records of the drivers were kept by the truck owners.

I0 .  There was no surrender  of  t i t le  or  possession of  the h i red t rucks

by their owners to petit ioner, Perry. There was no retai l  or other sale of

tangible personal property.

CONCLUSIONS OF LAW

A. That although the dump-truck drivers were told by the preti t ioner,

Perry, where to load and unload, and where to take the material l .oaded, they

were not told how to load and which routes to use; that the owners of the dump

trucks had exclusive possession of those trucks and a suff icient degree of

control over them while in the hire of petit ioner, Perry, as to be furnishing

a transportation service exempt from the imposit ion of sales tax.

B. That in l iqht of there being no addit ionalsales taxes for the

period involved, Jack E. Perry and Frank H. Perry were not l iabler for sales

tax,  ind iv idual ly  and as of f icers.
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c.  That  the pet i t ion of  c .  D.  Perry  & sons,  Inc.  and Jack E.  Perry

and Frank H. perry, individually and as off icers, is granted and the determination

dated December 1,  1972 is  cancel led-

DATED: AibanY, New York

June 24,  L977

STATE TAX @ MMISISION

MMiSSIONER

COMMISSION


