
STATE OF NEW YORK
STATE TAX COMI'{ISSION

In the I" lat ter of  the Pet i t ion

o f

PAUL POLLACK, INC.

For a Redeterminat ion of a Def ic iency or
a Revision of a DeterminaElon or a Refund
of  Sa les  and Use
Taxes under  Ar r i c le (s )  28  & 29  o f  the
Tax Law for the SiE${eF<ffi< Perlod (:)
June I ,  1968 through May 31, L97L.

AFFIDAVIT OF MAILING

State of New York
County of Albany

Bruce Batchelor , being duly sworn, deposes and says that

rhe is an empLoyee of the Department of TaxatLon and Flnance, over 18 years of

age, and that on the z0|-h day of May , L977 r the served the within

Notice of Determination by €crro$6{rr*) maiL upon Paul Pollack, Inc.

>(xopcxmfiet*sooof* the petltloner ln the wlthln proceeding,

by enclosing a true copy thereof l -n a securely seaLed postpald wrapper addressed

as fol lorss: Paul Pol lack, Inc.
5 Mo1ine Court
Great Neck, New York LLO24

and by deposit ing same enclosed in a postpald properly addressed wrapper ln a

(post of f ice or off ic lal  depository) under the excLuslve care and custody of

the United States Postal  Servlce wlthtn the State of New York.

That deponerrL further says that the said addressee ls the {oeryreoeCrdme

xf>ffi) petitloner herein and that the address set forth on said rtraPPer is the

last knuwn address of the (rupxxseutza'nle<ts8>obe) petittoner.

Sworn to before

20th day -of

me this

May

rA-3 (2/76)

L977.
,/x ./)
6,rrr*r fugglal(,t



STATE OF NEI^I YORK
STATE TAX COMI'{ISSION

In the Matter of the Pet i t ion

o f

PAUL POLT,ACK, INC.

For a Redeterminat ion of a Def ic iency or
a Revision of a Determinat ion or a Refund
of  Sa les  and Use
Taxes under Art ic le(s) 28 & 29 of the
Tax Law for rhe >&csx($)b,gg Period (g)
, fune 1, 1968 through May 31, 197L.

AFFIDAVIT OF I'{AILING

State of New York
County of Albany

Bruce Batchelor , betng duly sworn, deposes and says that

ttre is an enployee of the Department of Taxation and Flnance, over 18 years of

age, and that on the 20th day of May , L9 77, *he ser ived the within

Notice of Determination by @xx!$trx*) mall upon Jerome Kahn

by enclos ing a

as  fo l l ows :

(representattve of)  the pet l t ioner ln the within proceeding,

true copy thereof in a securely seaLed postpald wrapper addressed

Jerome Kahn, CPA
501 Fifth Avenue
New York, New York

and by deposit ing same enclosed in a postpaid properly addressed wrapper ln a

(post of f ice or off ic ial  depository) under the excluslve care and custody of

t ,he United States Postat Servlce withln the State of New York.

That deponent further says that the sald addreasee is the (representative

of the) pet i t ioner herein and that the address set forth on sal .d l rrapper la the

last knorsn address of the (representat ive of the) pet i t loner.

Sworn to before me thLs

20th  day  o f  May ,  L977.

rA-3 <2/76)



STATE TAX COMMISSION

STATE OF NEW YORK

DEPARTMENT OF TA)(ATION AND FINANCE

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L B A N Y ,  N . Y .  1 2 2 2 7

t{ay l0' 19?7

A D O R E S S  Y O U R  R E P L Y  T O

T E L E P H O N E :  ( 5 . | 8 ){t?-1?lt

r frtrl nolhc*, IoG.
5 rbltnr qnrrt,
ormt lhcl, tn, Iod{r lloE4

Gmtlurr

Please take notice of the Dfi[frufililmf,
of the State Tax Cormnission encl-osed herewith-

?l"ease take further notice that pursuant to

Section(s)ll38 And 1343 of the Tax Law, any
proceeding in court to review an adverse deci-
sion must be connnenced within { mtlfr
f rom the date of this not ice.

Inquiries concerning the computation of tax
due or refund altorued in accordance with this
decision or concerning any other matter reLat ive
hereto rnay be addressed to the undersigned. They
wiLL be referred to the proPer party for reply-

Enc .

Taxing Bureau's Representat ive:

--!*xry trulY Yours'
- /  

f  G t 'a{:t--^A 
.4. \J ,..e..

tsrlf |r, tu€tr
glttrnrvltot of

peririoner's Represenrffil:r 
chrD rnt|ngt

rA -1 .12  (L176)



STATE OF NEW YORK

STATE TAX CO]VIMISSION

In  the  Ma t te r  o f  t he  App l i ca t i on

o f

PAUL POLLACK,  INC.

fo r  Rev i s ion  o f  a  De te rm ina t i on  o r  f o r
Re fund  o f  Sa fes  and  Use  Taxes  under
Ar t l c l -es  28  and  29  o f  t he  Tax  Law fo r  t he
Per iod  June  l - ,  L968  th rough  May  3 f  ,  I 9T I .

I .  Whe the r  ex te r i o r  pa j_n t i ng

men t  t o  rea l  p rope r t y  w i th in  the

I r05 (c ) (3 )  o f  t he  Tax  Law .

DETERMINATION

App l i can t ,  Pau l  Po l l ack ,  I nc . ,  J  M .o l_ i ne  Cou r t ,  G rea t  Neck ,

New Yo rk  LL204 ,  f i l ed  an  app l i ca t i on  f o r  r ev i s l on  o f  a  de te r -

m ina t i on  o r  f o r  re fund  o f  sa les  and  use  taxes  under  A r t i c l es  28

and  29  o f  t he  Tax  Law fo r  t he  pe r i_od  June  l r  1968  th rough

May  31 ,  L97 I .  A  sma l l  c l -a ims  hea r ing  was  he ld  be fo re  Joseph

A .  M i l ack ,  Sma l l  C la ims  Hea r i ng  O f f i ce r ,  aL  t he  o f f i ces  o f  t he

s ta te  Tax  commiss j -on ,  Two  wor ld  r rade  cen te r ,  New York ,  New York ,

on  Augus t  23 ,  L976 .  App l i can t ,  Pau l  po l l ack ,  I nc . ,  appea red  by

Je rome  Kahn ,  C .P .A .  The  Sa les  Tax  Bu reau  appea red  by  Pe te r  C ro t t y ,

Esq . ,  (W i l l i am  Fox ,  Esq .  o f  counse l ) .

ISSUES

cons t i t u tes  a  cap i ta l -  i -mprove -

mean ing  and  i n ten t  o f  sec t i on
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I I .  Whether  appl icantrs  acceptance of  Cer t i f icates of

Capital Improvement from its customers rel ieves it  from its

responsib i l i ty  to  co l lect  and pay over  sa les tax on taxable

repai rs  to  rea l  proper ty .

FINDINGS OF FACT

1 .  App l i can t ,  Pau l  Po11ack ,  I nc . ,  f i l ed  New York  S ta te

sales and use tax returns for  the per iod June 1,  1968 through

May  3 I ,  L97 I .

2 .  On  Apr i l  26 ,  1972 ,  t he  Sa les  Tax  Bureau  i ssued  a

Not ice of  Determinat ion and Demand against  appl icant ,  Paul

Pol lack,  Inc. ,  asser t ing addi t ional  sa les and use tax due for

the per iod June L,  1968 through May 31,  I }T l -  in  the sum of

; 4 , I 48 .77 ,  p l us  pena l t y  and  i n te res t  o f  $1 ,430 .68 .  The  a fo resa id

Not ice of  Determinat ion was issued as a resul t  o f  an examinat ion

of  appl icantrs  books and records for  sa id per iods.

3.  Appl icant  d isagreed wi th  the assessment  of  addi t ional

sa les and use tax due,  s ince a major  por t ion of  the l iab i l i ty

is  computed on the basis  of  the d isa l lowance of  cer ta in  contracts

claimed as capital improvements to real property by appticant

and deemed taxable repairs to real property by the Sales Tax

Bureau.

o f

and

and

to

4.  The contracts  at  issue consis ted of  the exter ior  pa int ing

bui ld ings and inc lude,  but  were not  l imi ted to ,  windows,  doors

other  exter ior  e lements.  Said contracts  a lso inc luded.  scraping

wire brushing in preparation of painting and were estimated

have a usefu l  l i fe  of  ten years.

5 .  App l i can t ,  Pau l  Po l1ack ,  f nc . ,  accepted  Cer t i f i ca tes  o f

in connect ion with theCapital Improvement from its customers
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contracts  at  issue and d id not  co l l -ect  sa l -es tax on sa id

contracts .

6.  In  suppor t  o f  i ts  appl icat ion,  appl icant ,  Paul

Po l l ack ,  I nc . ,  a rgued  as  fo l l ows :

(a) .  That  the contracts  at  issue are for  capi ta l  improve-

ments to real property since the paint improves, adds to

the value of and prolongs the l i fe of the real property.

(b) .  That  the Cer t i f icates of  Capi ta l  Improvement ,  in  use

at  the beginning of  the per iod at  issue,  s tate "The determina-

t ion of whether a contract is for a repair to real property

or a capital improvement to real property is based upon the

treatment for income tax purposes under the Federal Internal

Revenue Code.  "  Appl icant ,  PauI  Pol lack,  rnc. ,  mainta ins i t

has no means of ascertaining how its customers reported the

contracts  at  issue for  purposes of  sa id code.  Therefore,  i t

concludes that i t  accepted the Certi f icates of Capital Improvement

in good faith and the Sales Tax Bureau is required to col lect

the tax d i rect ly  f rom i ts  customers.

CONCLUSIONS OF LAW

A. That the contracts for exterior painting performed

by appl icant ,  Paul  Pol lack,  Inc. ,  are in  the nature of  contracts

for maintenance and repair and do not constitute capital

improvements to real property within the meaning and intent

o f  sec t i on  1105  ( c )  (3 )  o f  t he  Tax  Law.

B.  That  the Cer t i f icate of  Capi ta l  Improvement  is  not

an exemption Certi f icate within the meaning and intent of

sec t i on  1132(c )  o f  t he  Tax  Law;  the re fo re ,  app l - i can t '  Pau l
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Po l1ack ,  I nc .  r s  accep tance  o f  sa id  ce r t i f i ca tes  i n  good  fa i t h

does not  re l ieve i t  o f  i ts  ob l igat ion to  co l lect  sa les tax on

sa1es, which are deemed to be exempt by i ts customers, but,

are in  fact  taxable t ransact ions.

C.  That ,  in  accordance wi th  the meaning and in tent  o f

sec t i on  1133  (a )  o f  t he  Tax  Law,  app l i can t ,  Pau I  Po l l ack ,  I nc . ,

is  l iab le for  the payment  of  sa les tax imposed,  co l lected or

requi red to  be co l lected,  pursuant  to  Ar t ic le  28 of  the Tax Law.

D.  That  the appl icat ion of  Paul  Pol lack,  Inc.  is  denied

and the Not ice of  Determinat ion and Demand issued on Apr i l  26,

1972  i s  sus ta ined .

DATED: Albany, New York

May  20 ,  L977

STATE TAX COMMTSSION

COMMISSIONE


