
STATE OF NEW YORK
STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

POVINELLI GRINDING SERVICES, INC.

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a Revis ion of  a Determinat ion or  a Refund
of  Sales and Use
Taxes under  Ar t ic le(s)  28 &,  29 of  the
Tax Law for the Yrm<fe*>of Period (s)
March 1, L972 through November 30,

AFFIDAVIT OF },IAILING

L974.

Sta te  o f  New York
County of Albany

Bruce Batchelor ,  belng duly sworn, deposes and says that

*re is an employee of the Department of Taxat ion and Finance, over L8 years of

age, and that on the 4th day of March ,  L9 77 r>Ghe served the within

Notice of Determination by (cmGdtr*sd) mail upon Povinelli Grinding

Services, Inc. (xe6ngrfis*ireea{) the petitioner in the within proceeding,

by encloslng a true copy thereof in a securely sealed postpaid wrapper addressed

as fo l lows:  Povinel l i  Gr ind ing Serv ices,  Inc.
161 Perry  Street
Buffalo, New York L4204

and by deposit ing same enclosed in a postpaid properLy addressed wrapper ln a

(post off ice or off iclal depository) under the exclusive care and custody of

the UniEed States Postal  Service within the State of New York.

Ttrail deponent further says that the said addressee is the (CfrRXg€fF*gCSjde

cft16fos) peEitioner herein and that the address set forth on said wrapper ls the

last known address of the (rpnfgqggq*t6*:A<ifu&*) petitloner.

Sworn

4th

before me thlsto

d a

rA-  3 (2 /7  6)

,  L977 .



STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

POVINELLI GRINDING SERVICES, INC.

For a Redeterminpt ion of a Def ic iency or
a Revision of a Determinat ion or a Refund
of  Sa les  and Use
Taxes under  Ar t i c le (s )  28  & 29  o f  the
Tax Law for the f,xrorQ$;or Period (s)
March 1, L972 through November 30,

Sworn to before me this

4th day of March ,  1977.

AFFIDAVIT OF MAILING

L97 4.

State of  New York
county of Albany

Bruce Batchelor , being duly sworn, deposes and says thaE

Bhe is  an empl .oyee of  the Department  of  Taxat ion and Flnance,  over  18 years of

age, and that on the 4th day of March , LqlT ,xshe served the within

Notice of Determination by (xrmd#xd) mail. upon Andrew A. Abulone, Esq.

(representat ive of)  the pet i t ioner in the within proceeding,

enclosing a true copy thereof in a secureLy sealed postpald r trapper addressed

fo l lows:  Andrew A.  Abu lone,  Esq.
155 Hendricks Boulevard
Egger tsv i l le ,  NY

and by deposit ing same enclosed in a postpaid properly addressed wrapper ln a

(posr off ice or off ic ial  depository) under the excluslve eare and custody of

the United States PosEal Service within the State of New York.

That deponent further says that the said addressee is the (representat ive

of the) pet i t ioner herein and that the address set forth on said wrapper is the

last known address of the (representat ive of the) petLt ioner.

by

a s

rA- 3 (2 /7 6)

. \  ; \
\1",u.vrq fS.o{F(o 't,"1



STATE OF NEW YORK

DEPARTMENT OF TAHTION AND FINANCE

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L B A N Y ,  N . Y .  1 2 2 2 7

lieroh 4, L9TT

AOORESS YOUR REPLY  TOSTATE TAX COMMISSION

r

TELEPH.NE:,r . , . ,45?'1713

Povtncllt ffindlng Strs{,crr, IBs.
161 ?errf Stroot
Suf,frlo, I{rrr tork 1S204

Gmtl,rmnr

PLease take notice of the SHIBnffinAf[Om
of  the State Tax Commission encLosed herewi th-

Please take further notice that pursuant to
Section(s) 11t8 md tr?43 of the Tax Law, any
proceeding in court to revielt an adverse deci-

sion must be commenced within 4 nmthf
f rom the date of  th is  not ice.

Inquiries concerning the computation of tax

due or refund altowed in accordance with this

decis ion or  concerning any other  mat ter  re l -at ive

hereto rnay be addressed to the undersigned. They

will be referred to the proper party for reply.

Enc.

-f"tt truly,yotlg,

.^7.'C-*'-/" '," '; G<-c<c

f,rmh J. f,scelr
lhrprwlror of
8pr1!. Clal"nr firulngr

Pet i t ioner  t  s  Representat ive :

Taxing Bureau's Representat ive:

rA- r . .12  (L /76)



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Application

o f

POVTNELLI GRTNDTNG SERVICES, INC.

for Revision of a Determination or for
Refund.  of  Sales and Use Taxes under
Ar t ic les 28 and 29 of  the Tax Law for
the Per iods March 1,  1972 through
November  30 ,  1974 .

DETERMINATION

App l i can t ,  Pov ine l l i  G r ind ing  Serv i ces ,  I nc . ,  161  Per ry

Street ,  Buf fa lo ,  New York L4204,  has f i led an appl icat ion for

revision of a determi-nation or for refund of sales and use

taxes under  Ar t ic les 28 and 29 of  the Tax Law for  the per iods

March I t  1972 through November 30,  L974.  A smal l  c la ims hear ing

was held before Joseph Chyr l rwaty,  Hear ing Of f icer ,  d t  the of f ices

of  the State Tax Commiss ion,  State Of f ice Bui ld ing,  Buf fa lo ,

New York r  o r r  Sep tember  16 ,  L976 ,  d t  1 :15  P .M.  App l i can t  appeared

by Andrew A. Abulone, Esq. The Sales Tax Bureau appeared by

Pe te r  C ro t t y ,  Esq . ,  (A lexander  We iss ,  Esq .  o f  counse l )  .

ISSUE

Whethe r  app l i can t ,  Pov ine l l i  G r ind ing  Serv i ces ,  f nc . ,  i s

l iab le,  to  the extent  o f  the purchase pr ice of  those assets

which i t  purchased f rom the se l ler ,  for  the unpaid sa les taxes

requi red to  be co l lected by the se l ler  as determined upon a

f i e ld  aud i t  o f  se l l e r ' s  reco rds .



2

FINDINGS OF FACT

1.  On  Oc tobe r  31 ,  L975 ,  t he  Sa les  Tax  Bureau  i ssued  a

Notice and Demand for Payment of Sales and Use Taxes Due against

appl icant ,  Povinel l i  Gr ind ing Serv ices,  Inc. ,  in  the amount  of

$325 .00 .  Th i s  amoun t  rep resen ts  the  l i ab i l i t y  o f  app l i can t ,

as purchaser, for the total taxes determined to be due from

the  se l l e r  ( $678 .06  p l us  pena l t y  and  i n te res t ) ,  Shop  Easy  Food

Marketr  ds the resul t  o f  a  f ie ld  audi t ,  in  accordance wi th  the

prov is ions of  sect ion 1141 (c)  o f  the Tax Law.

2 .  Dur ing  Oc tobe r ,  L974 ,  app l i can t ,  Pov ine l l i  G r ind ing

Serv ices,  Inc. ,  purchased equipment  f rom Shop Easy Food Market ,

a  reta i l  grocery s tore.  This  equipment  was used by Shop Easy

in i ts meat department. The purchase price of the equipment was

$325.00 and inc luded one band saw,  one meat  gr inder ,  one meat

cuber ,  two meat  b locks,  one meat  tab le and one meaL s l icer .

Shor t ly  a f ter  the sa le of  the equipment  to  Povinel l i  Gr ind ing

Serv j -ces,  Inc. ,  the se l ler ,  Shop Easy Food Market ,  d iscont inued

bus iness .

3 .  App l i can t ,  Pov ine l l i  G r ind ing  Serv i ces ,  I nc . ,  pu rchased

the equipment  for  resale,  issu ing a Resale Cer t i f icate to

Shop Easy and then properly col lected the sales tax on the

subsequent  resale of  sa id equipment .

4 .  App l i can t ,  Pov ine l l i  G r ind ing  Serv i ces ,  I nc . ,  con tends

that  the prov is ions conta ined in  sect ion 1141 (c)  are too far

reaching and that i t  was not the intent of the Sales Tax Law

to tax t ransact ions of  th is  nature.



3-

CONCLUSIONS OF LAW

A. That  the sa le by Shop Easy Food Market  to  the appl icant ,

Pov ine l l i  G r ind ing  Serv i ces ,  I nc . ,  cons t i t u ted  a  sa1e ,  t rans fe r

or  ass ignment  in  bu lk  of  par t  o f  i ts  bus iness assets other  than

in the ordinary course of business and that the applj-cant,

Pov ine l l i  G r ind ing  Serv i ces ,  rnc . ,  as  pu rchase r ,  i s  l i ab Ie  fo r

the payment to the state of any taxes determined to be due from

the se l - ler  except  that  the l iab i l i ty  shal1 be l imi ted to  an

amount not in excess of the purchase price or fair market value

of  the business assets so ld to  the purchaser ,whichever  is  h igher .

B.  That  the appl icat j -on of  Povinel l i  Gr ind ing Serv ices '

Inc.  is  denied and the Not ice and Demand for  Pal rment  of  Sales

and  Use  Taxes  Due  i ssued  Oc tobe r  31 ,  L975  i n  the  sum o f  $325 .00

i s  sus ta ined .

DATED: Albany, New York

M a r c h  4 ,  L 9 7 7

STATE

d

TAX COI{MISSION

IDENT

COMMISSTONER


