
STATE
STATE

OF NEW YORK
TAK CO}O{ISSION

In  the l " la t ter  of  the Pet i t lon

o f

WILLIAi{ D. POI/IERS

For a Redetermination of a Deficiency or
a Revislon of a Determination or a Refund
of  Sales and Use
Taxes under  Ar t icLe(s)  28 &,  29 of  rhe'r'frtiY,:'J"f"r}5ffiy Pe riod (n)

t taa" of 
"* 

t*
County of Albany

Sworn to before me this

5 th  day  o f  Apr i l  ,  L977

AFFIDAVIT OF MAILING

by

a s

Bruce Batchelor , being duly sworn, deposes and says that

*te is an employee of the Department of Taxation and Finance, over L8 years of

age, and that on the 5th day of Apri l , L9 77 , she served the wlthin

Notice of Determination by (rcuorlfterd) mail upon William D. Powers

(!€ptrxEeltlllSou<1f,) the petltloner ln the wlthln proceeding,

enclosing a true copy thereof in a securely sealed poetpald wrapper addressed

fo l lows:  Mr .  Wi l l iam D.  powers
L624 New York Post Road
Cast leton, New York

and by deposlt ing same enclosed ln a postpaid properly addressed wrapper ln a

(post off ice or off iciaL depository) under the excLusive care and custody of

the united states PostaL service withln the state of New york.

That deponenr furrher says rhar the said addressee is the Gr*mg€f*fc&*x*

*&rFid petltioner herein and that the address set forth on said nrapper ts the

last knorsn address of the teFxseemtdfuBxsftthrX petitloner.

K.^ A -1- t  Al\J _U,{ | lQ-t-\,? t-2 q 1

rA-3 (2176)



STATE OF NEW YORK
srArE rek cor'otrssroN

In  the Mat ter  of  the Pet i t ion

o f

WILLIAI,I D. POI,ilERS

For a RedeEermination of a Deflciency or
a Revision of a Determination or a Refund
of  Sales and Use
Taxes under Art icle(s) 28 and 29 of the

,itifY,:9"l, r? ruTffi)Qs Pe riod (a)

AFFIDAVIT OF MAILING

by

a s

State of New York
County of Albany

Bruce Batchelor ,  being duly sworn, deposes and says that

&re is an eurpLoyee of the Department of Taxatton and Flnance, over 18 years of

age, and that on the 5th day of Apri l  ,  L977, she serrred the withln

Notice of Determination by (xextftf*,s*) mail upon Douglas P. Rutnik, Esq.

(representat ive of)  the pet l t ioner ln the wlthln proceeding,

enclosing a true copy thereof in a securely sealed postpaLd wrapper addressed

fo l lows:  Doug las  P.  Rutn ik ,  Esq.
LL2 State Street,  Sui te L320
Albany, NY L2207

and by deposit ing same enclosed in a postpaid properly addressed rrrapper ln a

(post of f ice or off ictal  depository) under the exctusive care and custody of

the united States Postal  service within the state of New york.

That deponent further says that the sald addreasee ls the (representative

of the) pet i t ioner herein and that the addrese set forth on sald nrapper ls the

last knor.m address of the (representat ive of the) pet i t loner.

Sworn

5rh

L /

rA-3 (2/76)

to

day

before me this

of Apr i l ,  L977 . p,.,r..* K;,,frtut,,



STATE OF NEW YORK

DEPARTMENT OF TAMTION AND FINANCE

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L B A N Y ,  N . Y .  1 2 2 2 7

Aprll 5, 1977

A O D R E S S  Y O U R  R E P L Y  T

TELEpHoNE: (s t s)45 ?- 17t3

STATE TAX COMMISSION

r
Mtr. I{Llllm D" Pmro
1624 t{s York Port Roed
Ceetlcton, N6r Tofk

Daar Mtr. Porcrgr

PLease take notice of the DHIERIIII|f,ff,ON
of  the State Tax Commission enclosed herenr i th .

Please take further notice that pursuant to
Sect ion(s) 1.138 md t243 of the Tax Law, any
proceeding in court  to review an adverse deci-
sion must be comrnenced within 4 rnOnthg
from the date of this not ice.

Inquiries concerning the computation of tax
due or refund alloured in accordance with this
decision or concerning any other matter rel-at ive
hereto may be addressed to the undersigned. They
will be referred to the proper party for reply.

Very truly yours,

Enc. Srrprtdeor of
peritioner' s Repre".r,..*3!! clatuc lteartngc

Taxing Bureau's  Representat ive :

rA -L .12  (L /76 )



STATE OF NEW YORK

STATE TAX COMMISSION

fn  the  Ma t te r  o f  t he  App l i ca t l on

o f

WTLLTAM D.  POWERS

fo r  Rev i s i_on  o f  a  De te rm lna t i on  o r  f o r
Refund of  Sal_es and Use Taxes under
Ar t i c l es  28  and  29  o f  t he  Tax  Law fo r
the  Per i -od  Februa ry  28 ,  I gTU and
Augus t  31 ,  l _974 .

DETERMTNATTON

App l i can t ,  w i l l i am D .  Powers r  res id ing  a t  1624  New yo rk  pos t  Road ,

cas t l e ton ,  New yo rk ,  has  f i r -ed  an  app l i ca t i on  fo r  rev i s lon  o f  a

de te rm ina t i on  o r  f o r  re fund  o f  sa les  and  use  taxes  under  A r t i c l es

28  and  29  o f  t he  Tax  Law fo r  t he  pe r iod  Februa ry  28 ,  r9T+  and

Augus t  31 ,  1974 .  A  sma l l  c l a ims  hea r ing  was  he ld  be fo re  Joseph

chy rywa ty ,  Hear ing  o f f i ce r ,  & t  t he  o f f i ces  o f  t he  s ta te  Tax

Commiss ion ,  S ta te  Campus ,  A lbany ,  New yo rk r  o f l  June  15 ,  1976 ,  a t

2 :45  P .M .  App l i can t  appea red  by  Doug las  p .  Ru tn i k ,  Esq .  The  sa les

Tax  Bu reau  appea red  by  pe te r  c ro t t y ,  Ese . ,  ( so l omon  s i es ,  Esq .  o f

counse l_  )  .

ISSUE

Is  t he

de f i ned  i n

]1ab1e  fo r

app l l can t  a  t t pe rson  requ i red

sec t i on  1131 (1 )  o f  t he  Tax  Law

the payment  of  sa les tax?

t o  c o l _ l _ e c t  t a x t f  a s

a n d  t h e r e b y  p e r s o n a l l y



2 -

FINDTNGS OF FACT

1 .  On  Ap r i l  11 ,  L975 ,  t he  Sa les  Tax  Bu reau  i s sued  a  No t i ce

o f  De te rm ina t i on  i l nd  Demand  fo r  paymen t  o f  sa les  and  use  taxes

due  aga j -ns t  t he  app l l can t ,  W i l l i am D .  Powers ,  i n  t he  amoun t  o f

$ f , 083 .7 f  f o r  t he  pe r i od  end ing  Feb rua ry  28 ,  1 -974  and  Augus t  31 ,

I 974 .  The  assessmen t  was  i s sued  i n  acco rdance  w j - t h  sec t i ons

1131 (1 )  and  f f  38 ( ra )  o f  t he  Tax  Law ,  ho ld i ng  t he  app l i - can t '

W l l - l i am D .  Powers ,  pe rsona l l y  l - i ab le  fo r  sa les  tax  as  an  o f f i ce r

o f  Te rmco  Serv i ce  Company .

2 .  App l i canb ,  W i l l _ iam D .  Powers ,  began  h i s  emp loymen t  w i th

Te rm ina l  Se rv i ce  Jompany  o f  C inc i nna t i ,  Oh lo ,  i n  1968 .  On  June

L5 ,  t 972 ,  Te rm ina l  Se rv i ce  Company  fo rmed  a  who11y  owned

subs id ia ry  known  ,as  Te rmco  Serv i ce  Co .  Te rmco  was  engaged  in

a  t rash  remova f  se rv i ce  i n  t he  A lbany ,  New York  a rea .

3 .  App l i canL ,  W i l l i am  D .  Powers ,  was  des igna ted  as  v i ce -

1 1 r , a < r i  6 a n t  n f  1 . h o  n A t ^ r l  \ /  n r " e n t e j  e o r n o r A t i  n n .  h o w e r l e r  -  h e  d i d  n O t
u J - ' C D - L ! . , l E I I U  \ J J -  v l l v  . L r u v v I J  v r  e d u s u  v v I  y v f ,  o v r v r r ,  r r v v r

o w n  A n v  o f  i t s  e . a n i t a l  s t o e k  n o r  w a s  h e  a n  e m p l o y e e .  H e  w a s

o ' i  r r a n  t h o  t i  t _ l  c  o f  r r i  n F _ n y r e s i  r 1  e n t  h r r  h i  s  c m n l  n r r e . t 4  h e e a u s e  T e r m c o
E ! - L V C I I  L / 1 t g  U f U f g  V I  V f v s - y r v D l u s l l v  v J  r r r p  v r r r y + v . / v r

n e e d e d  n  n o n n o r a t e  o f f i c e r  i n  t h e  A l b a n y  a r e a ,  a n d  h e  o f f e r e dv  v r  t /  
'

J - h o m  h i c  n h r z q i n r l  n F A q F n n a
g r r J  e r v s f

4 .  App l i can t ,  W i l l i am  D .  Powers ,  s i gned  as  v i ce -p res iden t  o f

Te rmco  Se rv i ce  Co . ,  a  Ce r t i f i ca te  o f  Reg l s t r a t i on  w i t h  t he  Sa les

Tax  Bureau  on  June  L5 ,  L972 ,  bu t  d id  so  a t  t he  reques t  o f  h1s  emp loye r .



J -

5 .  App l i - can t ,  W i l l i am D .  Powers ,  s igned  a  New York  S ta te

and  l oca l  sa les  and  use  tax  re tu rn  fo r  t he  pe r iod  end ing

November  30 ,  1972 ,  & t  t he  reques t  o f  h l s  emp loye r ,  bu t  d l d  no t

s i sn  anv  o the r  sa les  t ax  re tu rns .

6 .  App l i can t ,  W i l l i am D .  Powers ,  a l t hough  hav ing  au tho r i t y

t o  s i gn  checks  f o r  Te rmco  Se rv i ce  Co . ,  i s sued  checks  on l y  when

ins t ruc ted  and  t o  t hose  pa r t i es  so  des igna ted  by  t he  o f f i ce r s  o f

Te rmco  Serv i ce  Co .  He  made  no  depos i t s  t o  the  accoun t  o f

Te rmco  Se rv i ce  Co .

7  .  App l i can t ,  W i l l i am  D .  Powers ,  was  no t  r espons ib l e  f o r

the  co l l ec t i on  o f  accoun ts  rece i vab le  wh ich  wou ld  have  i nc luded

the  co l - l ec t i on  o f  sa l - es  t ax  whe re  app l i cab le .

CONCLUSTONS OF LAW

A.  Tha t  t he  app l i can t ,  W i l l i am D .  Powers ,  was  mere l y  a

t i t u la r  v i ce -p res iden t  o f  Te rmco  Serv i ce  Co .  and  j - s  no t  a  t t pe rson

requ i red  t o  co l l ec t  t ax t '  as  de f i ned  i n  sec t i - on  f 131 (1 )  o f  t he

Tax  Law,  and  i s  no t  pe rsona l l y  l i ab le  as  an  o f f i ce r  o f  Te rmco

Serv i ce  Company  under  du ty  to  co l l ec t  o r  pay  the  sa les  tax  as

lmposed  under  A r t i c l -es  28  and  29  o f  t he  Tax  Law.



p,

and the

and use

DATED:

T h a t  t h e  a n n l i c a t i o n  o fU}/  P

Not i ce  o f  De te rm ina t i on

l n w a q  d r r o  i  < r < r r r o d  A n p i ' lv q v  t  r r l / r  r r

Albany ,  New York

Apr i l  5 ,  L977

4-

Wi l l i am D .  Powers  i s  g ran ted

and Demand for  payment  of  sa les

' l l  -  lQ75 -  i s  cance l l ed .* * ,  L /  |  /  t  
L v

COMMISSION

COMMISSIONER


