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STATE OF NEW YORK
STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

READY MIX & SUPPLY CORP.

For  a  Redeterminat ion  o f  a  Def ic iency  or
a Revision of a Determinat ion or a Refund
of  Sa les  and Use
Taxes under Art ic le(s) 28 and 29 of the
Tax I,aw for the ftxr{gFor Period (s)
el t l68 -  s l3L/ t t . "

AFFIDAVIT OF MAILING

by

a s

State of New York
County of Albany

Bruce Batchelor , being duly sworn, deposes and says that

xlne is an empl-oyee of the Department of Taxation and Finance, over 18 years of

age, and that on the 9th day of February , L9 77, she served the wlthin

Notice of Determination by (rre{ftxrti mall upon Ready Mix & Supply Corp.

(re*xrxeooektre<xf) the petltioner ln the withln proceedlng,

enclosing a true copy thereof in a securely sealed postpaLd wrapper addressed

fol lows: Ready Mix & Supply Corp
Tivo l i  St reet
Albany, New York L220L

and by deposit , ing same enclosed ln a postpaid properly addreesed wrapper in a

(post of f ice or off lc ial  depository) under the exclusive care and custody of

the United States Postal  Service wiEhln the State of New York.

That deponent further says that the said addreasee ls the (xrpo*nfiahdJcl

R&*itr) petitioner herein and that the address set forth on said nrapper is the

last known address of the Q€Sfdgcx,trIAAffixARXffS) petitloner.

Sworn to before me this

9 th  day  o f  February  ,  L977

rA-3 (2/76)
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STATE OF NEW YORK
STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

READY MIX & SI]PPLY CORP.

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a Revis ion of  a DeterminatLon or  a Refund
of  Sa les  and Use
Taxes under  Ar t i c le (s )  28  and 29  o f  the
Ta.x Lar.s for the &xx[eFoa Period (s)
9/L l68 -  s /3L/7L. "

Sworn to before me this

9th day of February

AFFIDAVIT OF MAILING

b y

a s

State of New York
county of AlbanY

Bruce Batchelor , belng duly eworn, deposes and says that

She is an employee of the Department of Taxatlon and Flnance, over 18 years of

age, and that on the 9th day of February ,  L977, etre served the within

Notice of Determinat ion by (crcxtct f*x*) mai l  upon Eugene J. Steiner,  Esq.

(representat ive of)  the pet i t i .oner in the within proceeding,

enclosing a true copy thereof in a securely sealed postpald r trepper addressed

fo l lows:  Eugene J .  S te iner ,  Esq.
9 0  S t a t e  S t r e e t
Albany, New York L2207

and by deposit ing same enclosed in a postpald properly addressed wrapper in a

(posc off ice or off ictal  depository) under the exclusive care end custody of

Ehe United States Postal  Servlce within the State of New York.

That deponent further says that the sald addressee ls the (representative

of the) peEit ioner herein and that the address set forth on sald nraPper is the

last knonn address of the (representat ive of the) petLt ioner.

rA-3 (2/76)
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STATE OF NEW YORK

DEPARTMENT OF TA)(ATION AND FINANCE

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L B A N Y ,  N . Y .  1 2 2 2 7

Pobnrary 9, 1977

A D O R E S S  Y O U R  R E P L Y  T OSTATE TAX COMMISSION

r

Enc.

TELEPHoNE:,r ,  r , { !1:  l f?t

Ready l{l.x & $upply Cotp.
Ttvoll $treet
Albsry, New York 12201

Gontlemrn:

Pl-ease take notice of the DETnRlnfflt'fION
of  the State Tax Commission encLosed herewi th.

Pl-ease take further notice that pursuant to
Section(s) 1138 snd 1243 of the Tax Law, any
proceeding in court to reviell an adverse deci-
sion must be cornmenced within 4 mAthe
from the date of this not ice.

Inquiries concerning the computation of tax
due or refund allowed in accordance with this
decision or concerning any other matter relative
hereto may be addressed to the undersigned. They
will be referred to the proper party for repl"y.

Very t-fuly,Yours '

?rul B. Coburn
Srrycrrrlatqg Talc

pettioner' s Repre""r,t"ER€Ttng offl'ear

Taxing Bureau's Representat ive:

rA -1 .12  (L176)



' l

STATE OF NEW YORK

STATE TAX COMMISSION

In the M.atter of the Application

o f

READY MIX & SUPPLY CORP.

For Revision of a Determination or for
Refund of Sales and Use Taxes under
Ar t ic les 28 and 29 of  the Tax Law for
the Per iod September l ,  f968 through
May  31 ,  L97L .

Appl icant ,  Ready

New York,  appl ied for

of  sa les and use Laxes

the per iod September I

A formal hearing

Connnission, Building |t '

L975 ,  be fo re  L .  Rober t

appeared by Eugene J.

by Saul  Heckelman,  Esq

DETERMINATION

Mix  &  Supp ly  Corp . ,  T i vo l i  S t ree t ,  A lbany ,

revision of a determination or for refund

under Art icles 28 and 29 of the Tax Law for

,  L968  th rough  May  31 ,  L97L .

was held at  the of f ices of  the State Tax

9,  State Campus,  Albany,  New York on May 8,

Leisner ,  Hear ing Of f icer .  The taxpayer

Ste iner ,  Esq.  The Sales Tax Bureau appeared

.  (A lexander  We iss ,  Esq .  ,  o f  counse l )  .

the period

the l imi ta-

ISSI ]ES

I .  Whether  the assessment  of  addi t ional  tax for

September I t .hrough November 30, 1968, was made within

t ions of  t ime prescr ibed bv law.
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I I .  Whether  cer ta in  t ransact ions const i tu ted sa les of

par ts  and repai r  serv ices f rom Albany Gravel  Co' ,  Inc '  to

Ready Mix & Supply  Corp. ,  the receiPts  f rom which were subject

to  sa les  o r  use  taxes .

I I I .  Whether  the charges for  labor  and mater ia ls  qual i f ied

for a production exempLion under the Tax Law'

FINDINGS OF FACT

I .  The  taxpaye r ,  Ready  M ix  &  Supp ly  Corp ' ,  ( "Ready  M ix " ) '

t imely f i led New York State sales and use tax returns for the

per iod  Sep tember  l ,  f 968  th rough  May  31 ,  L97 l '

2 .  On  December  L7 ,  Lg7L ,  4s  the  resu l t  o f  a  f i e ld  aud i t ,

the Sales Tax Bureau issued a Notice of Determination and Demand

for Payment of Sales and Use Taxes Due against Ready Mix in the

amoun t  o f  $8 ,705 .49 ,  i nc lud ing  pena l t y  and  i n te res t ,  under  No t i ce

No .  g0 ,747  ,406 .  The  assessmen t  was  based  on  add i t i ona l  t ax

al legedly  due on repai rs  to  equipment  and purchases subject  to

use  tax .

3. The taxpayer t imely applied for revision of the determina-

t ion of  the def ic ienc ies in  sa les and use taxes.

4. Charles K. Maxr,vel l  was president of both Ready }( lx and

Albany Gravel  Co. ,  Inc.  ( "A lbany Gravel" ) ,  f rom the ear ly  1930's

unti l  his death in L952. During that t ime, I ' l r .  Maxwell owned a

contro l l ing in terest  o f  a t  least  50% Ln each corporat ion '  Dur ing

the audi t  per iod,  l , I r .  Maxwel l 's  widow,  F lorence Ma><wel l ,  he ld the
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majority of stock in Ready Mix, but owned no stock in Albany

Gravel .  She was,  however ,  a  d i rector  o f  both corporat ions in

addi t ion to  being an of f icer  o f  Ready Mix.

5 .  S ince  the  ea r l y  1930 ' s ,  Ready  M ix ' s  p lace  o f  bus iness

has been located on property adjacent to property owned by Albany

Gravel. At some time in the early 1930's, the cortrnon management

of the two corporations decided to repair and maintain trucks owned

by the two corporations at a shop in a garage on the Albany Gravel

proper ty ,  just  o f f  the Ready Mix proper ty  l ine.  The shop employees

were carr ied on the books of  A lbany Gravel  as i ts  employees,  and

any labor performed by them on Ready Mix Trucks was "backcharged"

or  b i l led to  Ready Mix.  Mater ia l ,  such as par ts  used in  the repai r

or maintenance of Ready Mix trucks, was purchased by Albany Gravel

and was a lso b i l led to  Ready Mix.

6. Although the relationship between the two corporations

was noL as close during the audit period as i t  was during the

li fet ime of Charles K. Maxwell,  the same arrangement was continued.

Albany Gravel  backcharged,  or  b i l led,  Ready Mix on a weekly  bas is

for labor and on a monthly basis for materials used in the repair

and maintenance of Ready Mix trucks. For labor, Albany Gravel

backcharged the actual t ime worked by the shop employees at the

union rate,  p lus lB% as insurance costs  and an addi t ional  25% as

"shop charge and superv is ion."  For  mater ia ls ,  A lbany Gravel  b i l led
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the aetual  cost  o f  each par t icu lar  i tem, inc lud ing the sa les tax

which had been paid on such item by Albany Gravel. Albany Gravel

d id not  earn a prof i t  on the serv ices or  mater ia ls .

7. The shop personnel did no work for individuals or f irms

other than Ready Mix and Albany Gravel.

8. During the audit period (and in fact for many years

prior thereto), Ready Mix and Albany Gravel were part ies to

co[trnon union agreements with the union representing the shop workers.

The agreement  dated May 5,  L969,  for  example,  ident i f ied the par t ies

as  fo l l ows :

"This  AGREEMENT, Ef fect ive as of  May 1,  1969,
is between READY-MIX AND SUPPLY CORPOMTION, and
ALBANY GRAVEL CO., INC. (hereinafter referred to
as the Company) and LODGE 838 of rhe INTERNATIONAL
ASSOCIATION OF MACHINISTS & AEROSPACE WORKERS
(here inaf ter  re ferred to  as the Union) . "

9.  A l though a l l  shop personnel  received the i r  wage or  sa lary

checks from Albany Gravel, two such employees, the shop superinten-

dent and the lead mechanic, also received annual bonus checks from

Ready Mix. Taxes were withheld by Ready Mix from such bonuses.

10. Shop employees who were injured while working on Ready Mix

trucks never brought suit for said injuries against Ready Mix, but

instead made workmen's  compensat ion c la ims against  A lbany Gravel .

11. The Sales Tax Bureau has taken the posit ion that the

services performed by shop personnel on Ready Mix trucks constitufed
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taxable repai r  serv ices,  and that  the mater ia l  insta l led on

such t rucks was tangib le personal  proper ty  subject  to  sa les

o r  use  tax .

L2.  Ready Mix contends that  the s tatute of  l imi ta t ions

expired for the period Septernber I through November 30, L968;

that i t  and Albany Gravel were engaged in a joint venture as

to the operation of the shop, and thaL since the shop employees

were employees of the joint venLure, their services were rendered

as employees of  Ready Mix and were,  therefore,  not  subject  to

sales tax; and that the labor and material charges were expended

in the manufactur ing process and,  therefore,  were not  subject  to

tax .

13. There was no written agreement of joint venture between

Ready Mix and Albany Gravel.

L4.  Ready Mix of fered no test imony or  o ther  ev idence as to

purpose or  use of  the par ts  or  mater ia ls  upon which the tax

asses  sed .

CONCLUSIONS OF LAW

A. That  the t ime for  issu ing the assessment  of  addi t ional

tax for the period September 1, 1968 through November 30, L968

did not  expi re unt i l  December 20,  L97L,  and the assessment  issued

on  December  L7 ,  L97L  was ,  t he re fo re ,  t ime ly  under  sec t i on  f147 (b )

of the Tax Law.

the

was
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B. That the backcharges for the labor of shop employees

on appl icant 's  t rucks const iLuLed receipts  f rom the sa le of

repairs to tangible personal property not held for sale in the

regular course of business, within the meaning and intent of

sect ion 1105 (c)  (3)  o f  the Tax Law,  and were thus subject  to  sa les

tax .

C. That the backcharges for the materials purchased by

Albany Gravel  and insta l led by shop employees on aPpl icant 's

t rucks were receipts  f rom the reta i l  sa le of  tangib le personal

proper ty ,  wi th in  the meaning and in tent  o f  sect ion 1105(a)  of

the Tax Law and are thus subject to sales tax.

D.  That  s ince Lhe appl icant  fa i led to  pay sa les Lax to

Albany Gravel, such tax is payable directly Lo the Tax Conrnission

pursuant  to  sect ion 1133(b)  of  the Tax Law.

E. That the applicant has not shown that a bona f ide joint

venture existed between itself and Albany Gravel. Even assuming

that  such a jo in t  venture ex is ted,  apPl icant  would not  escape

taxation. Such a joint venture would consEitute a separaEe and

d. is t inct  person wi th in  the meaning and in tent  o f  sect ion 1101(a)

of the Tax Law, and the repairs performed by its employees to

appl icant 's  t rucks,  would remain taxable to  appl icant .  In  addi t ion,

repairs performed by said employees to the trucks of Albany Gravel

would a lso become subject  to  taxat ion.

F.  That  the product ion exempt ions set  for th  in  sect ions 1 l l5(a)(12)

and 1210(a) (1) of the Tax Law apply only to tangible personal properLy
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and do not  apply  to  labor .  Moreover ,  appl icant  d id  not  susta in

its burden of proof that the materials uPon which the tax was

assessed qual i f ied for  such exempt ion.  Accord ingly ,  no product ion

exemption is available for either the labor or materials upon

which the tax was assessed.

G.  That  the appl icat ion is  hereby denied and the Not ice of

Determination and Demand for Payment of Sales and Use Taxes Due

issued  December  L7 ,  L97L ,  i s  sus ta ined .

DATED: Albany, New York

February 9,  L977

STATE TAX COMMISSION

=fus/<E-OWTSSTONER-


