
STATE OF NET.I YORK
STATE TAX COMMISSION

In the l"latt,er of the Petitton

o f
REALM RESTAURANTEURS, INC.

d/b/a vails Gate Diner
For a Redeterminat ion of a Def ic iency or
a Revislon of a Determinat ion or a Refund
o f  S a l e s  &  U s e
Taxes under  Ar t i c le (s )  28  a  29  o f  the
Tax Law for the *nxxdsboc<P*xii*ft)
Month of Auqust,  1965.

AFFIDAVIT OF MAILING

State of New York
County of Albany

Bruce Batchelor , belng duly sworn, deposes and says that

rtte is an employee of the Department of Taxation and Finance, over 18 years of

age, and that on the 8th day of Apri l  ,  L977 rtrhe served thewlthin

Notice of Determination by (xrloeffxr+) mail uponRealm Restauranteurs, Irlc.

copy thereof in a securely sealed postpald nrapper addressed

Realm Restauranteurs, Inc.
d/b/a vails cate Diner

d/b/a Vails Gatt*i9ffiigs*ic*e.rqg> rhe perirloner in rhe wirhin proceedlng,

by enclosing a true

as  fo l lows:

Sworn to before me this

Bth day of Apri l

c /o  Weiss  & Bachrach,  P .O.  Box  27 I
Monticel lo,  New York L27OL

and by deposlt ing same enctosed in a postpaid properly addressed wrapper ln a

(post of f ice or off lc ial  depository) under the excluslve care and custody of

the United States Postat Service within the State of New York.

That- deponent further says that the said addreasee ls the (a*xEg*aGdfi:e

x*>t$re) petitloner herein and that the address set forth on eald nrapper is the

lasc knoryn address of the (eexm*x8duexs*>fhe) petlttoner,

rA-3 (2/76)

,  L977.



STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t lon

o f
REALM RESTAT'RANTEURS, INC.

d/b/a vails cate Diner
For a RedeLerminat ion of a Def ic iency or
a Revision of a Determinat ion or a Refund
o f  S a l e s  &  U s e
Taxes under Art icLe(s) 28 & 29 of the
Tax Law for the >ng$f<(6}!tQ<3ExDrf;b(x)
Month  o f  Ausus t ,  1965.

by enclos ing a

as  fo l l - ows :

AFFIDAVIT OF MAILING

State of New York
County of Albany

Bruce Batchelor , belng dul-y sworn, deposes and says that

*re is an employee of the Department of Taxatlon and Finance, over 18 years of

age, and thaE on the Bth day of Apri l , 19 77 *he serrred the within

Notice of Determination by trrxtdffs*) maiL upon Norman Bachrach

(representatlve of) the petlt loner ln the wlthln proceedtng'

true copy thereof in a securely sealed postpaLd wrapper addreseed

Norman Bachrach, CPA
Weiss e Bachrach
P.O.  Box  2 '7 !
Monticel lo, New York l27OL

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of

the United States Postal  Servlce withln the State of New York.

That ds:ponent further says that the said addressee ls the (representatlve

of Ehe) pet i t loner herein and that the address set forth on eaid l rrapper ls the

last kntrwn address of the (representat ive of the) pet l t loner.

to before me thisSworn

Bth day of-. April

rA- 3 (217 6>

1 9 7:7 K,** rR.rS..,rr*-tor



STATE TAX COMMISSION

STATE OF NEW YORK

DEPARTMENT OF TA)(ATION AND FINANCE

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L B A N Y ,  N . Y .  1 2 2 2 7

rnftl 0. 1t??

A O O R E S S  Y O U R  R E P L Y  T O

TELEPHoilE: rsrarlt!'llll

r Barln nrit|ru,lrntslrr, IhG.
A't t/* ttrlLr Ciltr Dl"G.r
a/c wd*r a lrGharch. t.o. uH 3?l
xfitl,oltro, rilt ttrl 1,8?Ol
gmtlnrnr
Please take notice of the UEft$|trn,|ftil
of the State Tax Cormnission enctosed heremrith.

Please take further notice that Pursuant to
Section(s)[L38 rnil lSdt of the Tax Law' any
proceeding in court to revieht an adverse deci-
sion must be cormnenced within { pgtth;1
from the date of this not ice.

Inquiries concerning the computation of tax
due or refund allo,wed in accordance with this
decision or concerning any other rnatter relative
hereto rnay be addressed to the undersigned. They
will be referred to the proper party for reply.

!7 truty fru,
.-"! 'Lo-&A Y

"iutr, 
O. Attrgtl

sry.r"trer of ffiIl '

Ctrrl.n f,rrrlngr
Enc.

cc :  Pe t l t i one r ' s  Rep resen ta t i ve :

Taxing Bureau's Representat ive:

rA -1 .12  (L /76 )



STATE OF NEW YORK

STATE TAX COMMISSTON

fn the Matter of the APP1ication :

o f :

REALM RESTAURANTEURS' INC. :
d,/b/a Vails Gate Diner DETERMINATION

:

for Revision of a Determination or
for Refund of Sal-es and Use Taxes :
under  Ar t ic les 28 and 29 of  the Tax
Law for  the Month of  August ,  1965'  :

Appl icant ,  Realm Restauranteurs '  Inc '  d /b/a Vai l -s  Gate

Diner  ,  c /o  Gl ick and Pickard,  Ria l to  Bui ld ing,  Mont ice l lo ,

New York,  f i led an appl icat ion for  rev is ion of  a  determinat ion

or  for  re fund of  sa les and use taxes under  Ar t ic les 28 and

29 of  the Tax Law for  the month of  August ,  1965'

on June 3,  1976,  the s tate Tax Commiss ion was advised that

the applicant desired to waive a hearing and to submit the case

to the State Tax Commission upon the entire record contained

in  the  f i l e .

ISSUES

1.  Whether  the purchase of  a  d iner  by the appl icant ,

Realm Restauranteurs,  Inc. ,  const i tu ted the purchase of  tangib le

personal property or the purchase of real property'

I I .  I f  the d iner  was tangib le personal  proper ty '  d id  the

contract  o f  sa le,  entered in to pr ior  to  Apr i l  L ,  1965,  conform

to the prov is ions conta ined in  sect ion 1-106 (a)  o f  the Tax Law'

thereby exempting this transaction from sales and use tax?
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FINDINGS OF FACT

1 .  On  March  6 ,1965 ,  a  con t rac t  o f  sa le  was  s igned  be tween

De Raf fe le  Diner  Mfg.  Co. ,  fnc.  and the appl icant ,  Real -m

Restauranteurs,  fnc. ,  for  the purchase of  a  prefabr icated d iner .

2.  At  the t ime that  the sa les contract  o f  March 6,  L965

was signed, the diner was aff ixed to real- property owned by

Neptune Diner  Co.

3 .  f n  May  o f  L965 ,  De  Ra f fe le  D ine r  M fg .  Co . ,  I nc .  removed

diner  f rom the premises of  Neptune Diner  Co.  and t ranspor ted

to i ts shop in New Rocheller where it  was repaired and renovated.

4.  In  August  o f  1965,  the refurb ished d iner  was del ivered

the appl icant  in  New Windsor ,  New York.  f t  was the responsib i l i ty

the appl icant  to  af f ix  the d iner  to  h is  rea l  proper ty .

5 .  The  sa les  con t rac t  da ted  March  6 ,  1965 ,  s t i pu la ted

the sa les pr ice of  the d iner  as s ix ty- f ive thousand,  one-hundred

six ty  do l lars  ($0S1160) ,  wi th  a down pal rment  of  two thousand

dol lars  ($2,000)  and an addi t ional  pa l rment  of  three thousand

do l l a rs  ($3 ,000 )  upon  50% comp le t i on  o f  t he  d ine r .  The  ba lance

due was paid in  a ser ies of  s ix ty  (60)  notesr  on a month ly  bas is ,

commencing three (3) months after the diner was ready for delivery.

CONCLUSIONS OF LAW

A. That  the purchase of  the d iner  by appl icant ,  Realm

Restauranteurs,  Inc. ,  const i tu ted the purchase of  tangib le

personal  proper ty  wi th in  the meaning and in tent  o f  sect ion 1101 (b)  (6)

of  the Tax Law.
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B.  That  the appl icant ,  Realm Restauranteurs,  Inc. ,  d id

not  comply wi th  the prov is ions of  sect ion 1106 (a)  o f  the Tax

Law.

C.  That  the t ransact j -on between De Raf fe l -e  Diner  Mfg.

Co. ,  Inc.  and the appl icant ,  Realm Restauranteurs,  I r .c . ,  is

subject  to  sa les tax wi th in  the meaning and in tent  o f  sect ion

1105  (a )  o f  t he  Tax  Law.

D.  That  the appl icant ,  Realm Restauranteurs,  Inc. ,  is

l iab le for  sa les tax pursuant  to  sect ion 1133 (b)  o f  the Tax Law.

E.  That  the appl icat ion of  Realm Restauranteurs,  Inc.

d/b/a Vails Gate Diner is denied and the Notice of Determination

and Demand for  Payment  of  Sales and Use Taxes Due,  issued

Apr i l  15 ,  1968 ,  i s  sus ta i ned .

DATED: A1bany, New York
A p r i l  B ,  L 9 7 7

/\A^lle.- l(^,-+
COMMISSIONER

COMMISSION


