
STATE OF NEW YORK
STATE TAX COMMISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f

RED GARTER CAFE, INC.

Fo r  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a  Rev i s i on  o f  a  De te rm ina t i on  o r  a  Re fund
of Sales and Use
Taxes under  Ar t ic le(s)  28 & 29 of  the
Tax Lar^r for the Y€6>HGqKEx Period 66)

AFFIDAVIT OF I.,IAILING

August I,  1965 through February 28, L97O

Sta te  o f  New York
County of Albany

John Huhn ,  being duly sworn, deposes and says thaL

2lne is an employee of the Department of Taxat ion and Finance, over 18 years of

dg€, and that on the 2gg;,1, day of September , 1977 , fr" served the within

Notice of Determination by (Eeaa*x*i€d) mail upon Red Garter Cafe, Inc.

6e*X*gg€R**trlCf*x*fA the petitioner in the within proceeding,

by  enc los ing  a  t rue  copy  thereo f  in  a  secure ly  sea led  pos tpa id  wrapper  addressed

as fo l lows:  Red.  Gar te r  Cafe ,  Inc .
c/o Joseph Cangemi
2747 East 26Eh Street
New York, NtrY

and  by  depos i t i ng  same  enc losed  i n  a  pos tpa id  p rope r l y  add ressed  wrappe r  i n  a

(pos t  o f f i ce  o r  o f f i c i a l  depos i t o r y )  unde r  t he  exc lus i ve  ca re  and  cus tody  o f

t he  Un i ted  S ta tes  Pos ta l  Se rv i ce  w i t h in  t he  S ta te  o f  New York .

That deponent further says that the said addressee is the (xegoexm0etixs

of  the)  pet i t ioner  here in and that  the address set  for th on said \ t t raPPer is  the

lasr  known address of  the (@IrDre0 pet i t ioner .

t o  be fo re  me  th i s

day of September

rA-3 (2/76)

,  L977



J A M E S  H .  T U L L Y  J R , ,  P R E S I D E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

C C :

Sincerely,

j----z

STATE OF NEW YORK

STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

Septaabet 29, L971

ned Garter Caf,e, tnet
elo Joseph Cangenl
2747 Eaat 26tb 9trect
Neo York, ffi

Gentlemenr

Please take notice of the DEIER${INATIOS
of the State Tax Commission enclosed herewith.

You have now exhausted your r ight of  review at the administrat ive
level.  Pursuant to sect ion(s) 1138 & 1243 of the Tax Law, any
proceeding in court  to review an adverse decision by the State Tax
Commission can only be inst i tuted under Art ic le 78 of the Civi l
Pract ice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within { nOntlrc
from the date of this notice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York L2227. Said inquir ies wi l l  be
referred to the proper authority for reply.

ilorelh Chyrlnety
EearLng &rmlnor

P@*irre

Taxing Bureau's Representative

TA-r . r2 (6/77)



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Application

o f

RED GARTER CAFE, INC.

for Revi-sion of a Determination or for
Refund of Sales and Use Taxes under
Articles 28 and 29 of the Tax Law for
the Period August 1, 1965 through
Februa ry  28 ,  L97O.

DETERMINATION

Appl icant ,  Red Garter  Cafe,  Inc. ,  c /o  Joseph Cangemi,  2747

East 26th Street, New York, New York, f i led an application

for  rev is ion of  a  determinat ion or  for  re fund of  sa les and use

taxes under Art icles 2A and 29 of the Tax Law for the period

August  1 ,  1965 through February 28,  L97O (F i le  No.  l -0290) .

A smal l  c la ims hear ing was held before Joseph A.  Mi lack,

Hearing Off icer, at the off ices of the State Tax Commission, TVo

Wor ld Trade Center ,  New York,  New York,  or r  Apr i l  26,  1977 at ,9 :15 A.M.

Applicant appeared by Joseph Cangemi, president of said applicant.

TLre Sales Tax Bureau appeared by Peter Crotty, Esq. (Iouis Senft,

Ese . ,  o f  counse l ) .

ISSUE

Whether

sales tax due

L97O proper ly

the Sales Tax Bureau's

for the period August

re f l ec ted  app l i can t ' s

determination of addit ional

l-,  1965 through February 28,

sa les  tax  l i ab i l i t y .



2 -

FINDINGS OF FACT

1. During the period August 1, L965 through Apri l  of 1969,

applicant operated a bar and gri l1 at 1735 Flatbush Avenue,

Brooklyn, New York. With exception of six weekends in January and

February of 1970, applicant did not operate the bar and gri l l

during the period May, 1969 through February, 1970.

2.  On August  3L,  I97O, the Sa1es Tax Bureau issued a Not ice

of Determination and Demand for Payment of Sales and Use Taxes Due

against applicant for the period August 1, 1965 through February 28,

1970,  for  addi t ional  sa les tax due in  the sum of  $L7,728.7L,  p lus

pena l t y  and  i n te res t  o f  $6 ,O25 .64 .

3 .  The  add i t i ona l  sa les  tax  o f  $L7 ,728 .7L  assessed  by  the

Seles Tax Bureau was determined on the basis of external indices,

since actual records were not presented by applicant when re-

quested by the Bureau for audit.

4. Applicant presented books and records at a conference

held on July 20, L976 and upon review, the Sales Tax Bureau re-

commended that the addit ional sales tax due of 9L7,728.71 be

reduced  to  $3 ,253 .O4 .

5. Tkre computation used to arrive at the reduced sales tax

l iabi l i ty included $900.00 in tax due for the period during which

appl icant  was inact ive.



3 -

CONCLUSIONS OF I,AW

A. Ttrat the reduced sales tax l iabi l i ty is further reduced by

$900.00 to  ref lect  the per iod in  whieh appl icant  was inact ive.

B. I lrat the application of Red Garter Cafe, Inc. is

granted to the extent of reducing the Notice of Determination and

Demand for Payment of Sales and Use Taxes Due issued August 31,

l97O to $2,353.04,  p lus in terest  a t  the min imum statutory  rate,  and

that except as so granted, the application is in al l  other respects

denied.

DATED: Albany, New York

September 29, L977

COMMISSION
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I
STATE OF NEW YORK
STATE TAX COMMISSION

In  the  Ma t te r  o f  t he  Pe t i t i on

o f

RED GARTER CAFE, INC.

Fo r  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a  Rev i s i on  o f  a  De te rm ina t i on  o r  a  Re fund
o f  S a 1 e s  a n d  U s e
Taxes  unde r  A r t i c l e ( s )  28  S ,  29  o f  t he
Tax Law for the >{Dcxa{<e}xm< Period (x)
Aucust  1 ,  1965 throuqh February 28,  L97O.

Sta te  o f  New York
County of Albany

'John Huhn ,  being duly sworn, deposes and says that

ghe is an employee of the Department of Taxat ion and Finance, over 18 years of

age, and Lhat on the 19th day of October ,  L977 r xhe served the within

Notice of Determinat ion by €cxxl$6tr*)  mai l  upon Red Garter Cafe, Inc.

(xeBcnssn**xeoof) the petitioner in the within proceeding'

by  enc los ing  a  t rue  copy  thereo f  in  a  secure ly  sea led  pos tpa id  wrapper  addressed

a s  f o l l o w s :  R e d  G a r t e r  C a f e ,  I n c .
c,/o Joseph Cangemi
L735 Flatbush Avenue
Brooklyn, New York 11231

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  in  a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

the  Un i ted  Sta tes  Pos ta l  Serv ice  w i th in  the  StaEe o f  New York .

That deponent further says that the said addressee is the Qlx5xesuXxDafiDe

xfut$rs) pet i t ioner herein and that the address set forth on said wrapper is the

last known address of the (t6+lfergenxlrt${Ecxl'E>$h5) petirioner.

Sworn

19rh

t o  be fo re  me  th i s

AFFIDAVIT OF MAILING

( 2 / 7 6 )

,  lg '77.
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. STATE OF NEW YORK

STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

September 29,  !977 REMAILED
October  L9 ,  1977J A M E S  H .  T U L L Y  J R . ,  P R E S I D E N T

M I L T O N  K O E R N E R

T H O M A S  H ,  L Y N C H

Red Garter Cafe, Inc.
c/o Joseph Cangemi
2747 East 26t-]:- Street
New York, \trY

Gentlemen:

Please take notice of the DEfERMINATION
of the State Tax ConLmission enclosed herewith.

You have now exhausted your r ight of  review at the administrat ive
level.  Pursuant to sec:t ion(s) 1138 & L243 of the Tax Law, any
proceeding in court  to review an adverse decision by the State Tax
Commission can only be instituted under Article 78 of the Civil
Pract ice Laws and Rules, and must be commenced in the Supreme
Court of  the State of New York, Albany County, within 4 months
from the date of this not ice.

Inquiries concerning thr: computation of tax due or refund allowed in
accordance with this, lecision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, l l lbany, New York L2227. Said inquir ies wi l l  be
referred to the proper authority for reply.

Sincerely,

@ive

Taxing Bureau's Representative

T A - r . r 2  ( 6 / 7 7 )
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STATE OF NEW YORK

srAlrs TAx s!$$ssroN

In tlrc t{atter of thq ASrpLlcation

of

RED GARTM, CAFE, INE.

for Rcvisl.on of a llatcratnatton or for
Rafund of Saleg and Ure Sxca undcr
ArtLeles 28 and 29 of the Ta*t Xrw for
the Pcrlsd Auguet l, 1965 through
February 28, 1970.

DEIERUtrNATIOU

Appliernt, Rcd Gartsr Cafc, f,ne. . e/o Joacph Cangml , 2747

Eagt 26th Strset, Nqr Yort, Serr York, ftlecl an atrryllcatlon

for revlal.on of e detemlaetlon or for rafund of galse and urc

taxag under Artlelca 28 and 29 of, thtl Ta:r Ilr for the pertod

Auguat 1, 1965 through Felrruary 28r 1970 (Fllc No. lO29O).

A rmalL elalma hcarl.ng was hald bcforc Joeetrih A. llilaek,

Hcarlng Offlecr, at ttre offleas of thE State na:. C@nl.agLon, &ro

l$orld frade CGnt6r, Dlen York, Ncrc York, on Agrl.l 26, L977 at 9rl5

.A5rp1leant appoarod by Joeoph cangut, prcrLdcnt of aaid a;rplLcent.

llhc Salos Tan Bureau rpSraared by Feter Crotty, Esq. (Ioute Scnftr

Eeq.,  of  councel) .

IFsltq

tthet}er tlre Ea1es th:c Butraau'g

aalea tax due for ttre pcrLod Arrguct

1970 propcrly rcf lcetcd appS.ieantr a

determlnatlon of addltlonal

1, 1965 through Fcbruary 28,

ealer tax ltabLltty.



t
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r,nrpryc8 9q, FAgr

l. DurtnE thc perl.od Augrurt l, 1965 tbreugh Aprll of 1959'

rppll.Grrtt op*rat;d a brr rnd grtlX. at 1735 Flrtbudt Avcnuc,

Brcolehm, Sorr Yot'lr. m.tb rxooXrtlan of llx *sctrndr ln ifacrurr? md

FibrurrT of l9?0, rppltcrnt dld not o;nret'a tb. bar and grLll

durlng ths pcrtod !{ay, 1969 thttugtr Fcbruarl, 1970.

2, On AuEutt tl, 1970, tlre Salar Eax Bureau lrrurd a Hotlet

of Detarmlnatlsn end Dmand for Pqmrant of Salce md Urc llrxoe D.rr

aErlnst ;trryllcant for ttrc AcrLod Arrguat l, 1965.ttrrotryh Fcbrurly 28,

t970, for addltlonrl rakr tarr duc tn tlra nu of S17,728.71t plul

penalty rnd Lntarset of $6,025.64.

3, llhrl addltlonal raXEs ta:r of $17,728.71 aeseseed by tha

Stlci nax Furccu srf Cotarntned on tihc berls of, oxtrrntl Lndlcu'

rLnar rstual racsrds wera not pr.t{Et d }ry q!rylletnt rbsr ra-

gu.EtGd by tlra Surelu for qudt t.

4. Appltcant pr*aanted boolr* an& rccordr at a eonfsrcnEs

ha16 on July 2O, L976 an6 upn rrvl,cxr. tho Selea lrx Butrctu ro-

esmmdlod that f$c nddltt'onrtr eaxer tax dluc o! s1?,7t8'71 b'

raduoed to S3,253.04.

5, lt?re eonputrtlon urcd to errlve tt thp rcduccd talea trx

ll.ablll"ty lneluded $9O0-0o !.n trx duo for thc perlodl dlurlrrg #hleh

qplicrnt n*lc lntotlvc,



t

,
t

-3 -

q.uqF'sto${s J)r ,rAn
l. xtrlt {itro redueod nlcs tax lirbllLty Ls furttrer r.dae.{ b1f

$90o.oo to refleet tho pertod tn ehldl uryllernt rra lnretLvo.

g. lllrrt thc aXryl{ertLoa of Rad Garter Clfc. Se. J.r

gnntod to the ertent of rcduelnE ttre Sottee of Dctenlnetlon rnd

Ilquand for Prymcnt of thlce arrd Ule fltxcs thra Lsru€d luEurt 31,

t970 to $2"353.04 plus Lnterart rt the mlalnun ttatutorlz fito, andl

that exeept lt No grutcd, th€ rpplteatLon La Ln all otlrar netrnetr

denled"

Dlll@r llbtny, Ser IorA

September 29, L977

STATE 'Cf,r( S!O|ISSrOr


