
STATE OF NEW YORK
STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f
R0cc0 TERI\IrNT, OFF]CER

JULTE|S EMPORIUM 0F BUFFALO, rNC.
For a Redeterminat ion of a Def ic iency or
a Revision of a Determinat ion or a Refund
of Sales & Use
Taxes under  Ar t i c le (s )  28& 29

AFFIDAVIT OF MAILING

of the
Tax Law for the {FnPAWCffi Peri.od (s)
Jr:rre l, L97/t to November 30, I97/r.

State of New York
County of Albany

l\Iarsina Dornini , being duty sworn, deposes and says that

she is an employee of the Department of Taxatlon and Finance, over 18 years of

age, and that on the 16th day of August , 19 77, she served the wlthin

Notice of Decision by 6gggg666g0tr mail uponRocco Terrnini, 6ffj-cer

J u 1 i e ' s E m p o r i u m o f M t h e p e t i t i o n e r 1 n t h e w 1 t h i n p r o c e e d 1 n g '
Buf fa1o, Iirc.

by enclosing a true copy thereof in a securely sealed postpald wrapper addressed

as follow", Hi.r3?:T,::ff#;rtf,#;:i". rnc.
8?? Prosnect f iygnug
u#r"i",'il* vo"r. r42r3

'  and by deposlt ing same enclosed in a postpald properly addressed wrapper in a

(post of f ice or off ic lal  depository) under the exclusive care and custody of

the United States Postal  Service within the State of New York.

ThaL deponent further says that the said addreasee ls the 0A€9Q€FgOmCOfiE(

ffiCmq petitloner herein and that the address set forth on said lrraPPer ls the

last knolrn address of the M pett t loner.

Sworn to

16th day

before me this

of^ August

rA-3 (2/76)



STATE OF NEW YORK
STATE TAX COMMISSION

In the I'latter of the Petition

o f
R0cc0 TERMTNT, oFFrcER

JI[,rErS zuPOR]UM 0F BUFFAI,O, rNC.
For a Redetersl inat ion of a Def ic iency or
a RevisLon of a DeterminatLon or a Refund
of Sales & Use
Taxes under Art icLe (s) 28 & 29 of the
Tax Law for the re€rcQO0qPeriod(s)
June 1. 197l* to November ?0. 1o7l'.

State of New York
County of Albany

AFFIDAVIT OF MAILING

I\flarsi.na Donnini , being duly sworn, deposes and says that

she ls an employee of the Department of Taxation and Flnance, over 18 years of

age, and that, on the 16th day of August , L977 , she served the wlthln

Notice of Decision by (drdr*rr(.rrdFX nall upon Ti:ttot}1y Kane, Esq.

(representat lve of)  the pet l t ioner ln the within proceedlng'

by enclosing a true copy thereof in a securely sealed postpald wrapper addreseed

as folLows: Tinothy Kane, Esq.
3356 Genesee Street
Buffalo, New York L4225

and by deposlt ing same enclosed in a postpaid properLy addressed wrapper In a

(post of f ice or off ic ial  depository) under the exclusive care and custody of

the United States Postal  Service wlthln the State of New York.

That deponent further says that the satd addressee ls the (representative

of the) pet i t ioner herein and that the address set forth on eaid nraPPer is the

last known address of the (representat ive of the) pet, l t l .oner.

Sworn to before me thls

I6th day of Augusl ,  L977,

rA-3 (2176)



J A M E S  H .  T U L L Y  J R . ,  P R E S I D E N T

M I L T O N  K O E R N E R

T H O M A S  H ,  L Y N C H

STATE OF NEW YORK

STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK I2227

Alrgu.ct L6, \Yn

l&. Rooco Ternlnl, Otf,lcer
Jull,ers @nrd,rn of Buffalor lrto.
833 Proapeat Awenre
hffa3.o, Neu Xork L12L3

Drrar Strl

Please take notice of the Daoleloc
of the State Tax Commission enclosed herewith.

You have now exhausted your r ight of  review at the administrat ive
level.  Pursuant to sect ion(s) XA38 g W3 of the Tax Law, any
proceeding in court  to review an adverse decision by the State Tax
Commission can only be inst i tuted under Art ic le 78 of the Civi l
Pract ice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within 4 lenthg
from the date of this notice.

lnquir ies concerning the computat ion of tax due or refund al lowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York
referred to the proper authority for reply.

12227. Said inquiries will be

g. COBTINN
Tar

Hsarfng Of;ftoar

cc: Petit ioner's Representative

Taxing Bureau's Representative

TA-r .72  \6 /77)



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  o f  the Pet i t ion

o f

ROCCO TERMINI, OFFICER
JULIE'S EMPORIUM OF BUFFALO, INC.

for  Revis ion of  a  Determinat ion or  for
Refund of Sales and Use Taxes under
Ar t ic les 28 and 29 of  the Tax Law for
the Per iods June l ,  L974 to November 30,
L974 .

DECISION

Pet i t i one r ,  Rocco  Te rm in i ,  r es id ing  a t  833  P rospec t  Avenue ,

Bu f fa lo ,  New York  L42L3 ,  &D o f f i ce r  o f  Ju l i e ' s  Empor ium o f

Buf fa lo ,  Inc. ,  located at  124 El i rnsood Avenue,  Buf fa lo ,  New York,

f i led a pet i t ion for  rev is ion of  a  determinat ion or  for  re fund

of  sa les and use taxes under  Ar t ic les 28 and 29 of  the Tax Law

for  the per iods June 1,  L974 through November 30,  L974 (F i le

No .  11008 ) .

A  fo rma l  hea r ing  was  he ld  be fo re  A lan  R .  Go lk in ,  Esq . ,

Hear ing  0 f f i ce r ,  d t  t he  o f f i ces  o f  t he  S ta te  Tax  Commiss ion ,

State Of f ice Bui ld ing,  65 Cour t  St reet ,  Buf fa lo ,  New York,  oh

March  11 ,  L974  a t  l 0 :30  A .M.  Pe t i t i one r  appeared  by  T imoLhy

Kane ,  Esq .  The  Sa les  Tax  Bureau  appeared  by  Pe te r  C ro t t y ,  Esq .

(A rno ld  14 .  G lass ,  Esq . ,  o f  Counse l ) .
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trrltrether petit ioner, Rocco Termini, was a responsible

off icer of  the corporate taxpayer,  Jul ie 's Emporium of Buffalo,

Inc. ,  and thereby indiv idual ly l iable for  sales and use taxes

assessed to said corporat ion and unpaid by said corporat ion for

the period June l, L974 through November 30, L974.

FINDINGS OF FACT

1. The Sales Tax Bureau issued notices of determination

dated October  27,  L975,  March 13,  L975 and two others under  an

ear l ier  date,  based on est imates cover ing only  the per iods of

June I ,  L974 to November 30,  L974.

2.  The pet i t ioner ,  Rocco Termin i ,  f i led an Appl icat ion for

I learing to Review a Determination on or about March 19, L975,

d isput ing pet i t ioner 's  l iab i l i ty  as a responsib le corporate

of f icer .

3 .  Pet i t ioner  vo luntar i ly  submit ted any and a l l  avai lab le

books and records for audit and review by the sales Tax Bureau.

4.  Ju l ie 's  Empor ium of  Buf fa lo ,  Inc.  ,  was a dcrnest ic  corpora-

t ion orgar tLzed by pet i t ioner 's  a t torney,  Nicholas sargent ,  then

act ing for  pet i t ioner .  Said at torney was to  be an equal  share-

holder  for  fa i r  considerat ion.

5.  Nicholas Sargent  and pet i t ioner ,  act ing l ike par tners,

expended t ime, effort and money in organizing said corporation,

acqui r ing real ty ,  and creat ing a restaurant  unt i l  about  May 27,

L974,  at  which t ime pet i t ioner  lost  a l l  contro l  to  Nicholas Sargent .
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6. At al l  t imes, Nichol-as Sargent and not petit ioner,

Rocco Iermin i ,  had possession and contro l  o f  a l l  corporate

books and records, and al l  outside records such as bark loan

appl icat ions,  bank account  resolut i -ons,  l iquor  l icense appl icat ion,

e t c .

7.  From and af ter  \ tay 27,  L974 unt i l  November 13,  L974,

petit ioner had no control whatsoever of said corporaLion, and in

facx,  had no pr iv i lege of  operat ion much less responsib i t i ty .

Fur ther ,  pet i t ioner  was only  on sa id premises four  (4)  or  f ive (5)

t imes throughout that period, and then only as a customer.

8. Nicholas Sargent informed petit ioner, Rocco Termini,

that the latter had no stock and that the books and bank accounts

were changed deleting petit ioner, and that the operating staff of

Ju l ie 's  Empor ium of  Buf fa lo ,  Inc.  was to ld  by Nicholas Sargent  to

ignore the petit ioner, since he had no interest in said enterprise.

The door ,  o f f ice and safe locks were a l l  rep laced.

9. The petit ioner coi l trnenced various suits against Nicholas

Sargent to recti fy unlawful acts of the latter. Nunerous conferences

were conducted with counsel to negotiate buy-ouE agreements, none of

which Lrere ever consummated.

10.  The pet i t ioner  d id  not  act ive ly  par t ic ipate in  the opera-

t ion of said business from and aftet NIay 27, L974 in that he made

no payro l ls ,  purchase or  sa les,  wrote no checks,  pa id no b i11s,

neither hired nor f ired any employees, and had no say in the management

of  sa id restaurant .
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11.  The pet i t ioner  was to ld  on November 13,  L974 that  he

could have the business back. Ee went to the premises and found

i t  a lmost  empty and c losed.  Because of  a  bLLzzard the next  d"y,

petit ioner fai led to open, and upon examination of the books and

records during that next d.y, never reopened said restaurant.

L2.  Wage and Hour  Div is ion cases against  the corporat ion

were resolved personal ly  by Nicholas Sargent  and not  by the

pet i t ioner  nor  the corporat ion.

13.  Unre lated th i rd  par t ies wi tnessed f ights  in  publ ic  between

petit ioner and Nicholas Sargent during which petit ioner suffered

humil iat ion, and shame as well as bodly injury, and in the course

of which petit ioner was told by Nicholas Sargent to leave, to

stay away, and to avoid interference, since the former had no

author i ty  in  the business.

14. That the Internal Revenue Service dete::urined petitioner

bore no l iabi l i ty for Federal ta.xes since petit ioner was not a

responsib le corporate of f icer .

CONCLUSIONS OF LAW

A. That section 1133 of the Tax Law requires persons to

col lect  tax,  and sect ion l l31 descr ibes those fa t l ing in  the category

of "persons required to col lect tax" as including but not l imited

to "any of f icer  or  employee of  a  corporat ion. . .who as such of f icer

o r  emp loyee  i s  under  a  du ty  to  ac t  f o r  such  co rpo raL ion . . . "
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B. That during the periods of June l,  L974 ttrrough

November 30,  L974,  pet i t ioner ,  Rocco Termin i ,  was not  a

responsib le of f icer  o f  Ju l ie 's  Empor ium of  Buf fa lo ,  Inc.  as

defined in section 1131 of the Tax Law as referenced iurnediately

above.

C.  That  despi te  pet i t ioner 's  wish to  par t ic ipate in  and

contro l  sa id corporat ion,  he was v io lent ly ,  categor ica l ly

(perhaps unlawful ly) and effectively discharged, terminated

and/or severed from any viable connection to Jul ie's Emporiun

o f  Bu f fa lo ,  I nc . ,  by  N icho las  Sargen t .

D. That the petit ion of Rocco R. Termini is granted and

the not ices of  determinat ion issued against  sa id pet i t ioner

as an of f icer  o f  Ju l ie 's  Empor ium of  Buf fa lo ,  Inc. ,  are hereby

cancel led.

DATED: ALBANY, NEW YORK
August  L6 ,  L977

:4^*

STATE TAX COMMISSION


