
STATE
STATE

OF
TAX

NEW YORK
COMMISS ION

In  the  Mat te r  o f  the  pe t i t ion
:

o f
sAMrs BrG M SIIPERMARKET, INC. :

SAMUEL ESPOSITO, ?e ?4,-O,ff!qgr of SAMIS BIG M SUPERMARKET,
For a n?ttf"{koiHo,T'{qoB#ry"Ti"1[c"'", ", :
a  Rev i s i on  o f  a  De te rm ina t i on  o r  a  Re fund
of  Sales & Use :
Taxes  unde r  A r t i c l e  ( s )  28  &  29  o f  r he
Tax Law for the mfJomftDc{K Period (s) .
Dceernher 1, 1966 through Apri l  1. 1o6o

Sta te  o f  New yo rk

County e5 Albany

AFFIDAVIT OF MAILING
INC.

John Huhn ,  being duly sworn, deposes and says that

Xhe is  an employee of  the Department  of  TaxaLion and Finance,  over  18 years of

age,  and that  on the 26tn day of  October ,  19  77 ,  5he served the  w i th in
Samrs Big M Supermarket,  Inc.

Notice of Determination by {Xff)IXHEX} mail upon Samuel Esposito, as arr Officer
of Sarnrs Bie M. Su'oermarket

fxxNxrngnxNxsrrxcfr t-he peririoner in rhe witfitn Fg$"88l?fron 
F-ood Mt"k"tfi".

by enc los ing  a  t rue  copy  thereo f  in  a  secure ly  sea led  pos tpa id  wrapper  addressed
Samts Big M Supermarket,  Inc.

as fol lows: Samuel Esposito,  as an Off icer of
Samrs Big M Supermarket,  Inc.
and Safomon Food Market. Inc.
!O/ Butter4lrt $,treet

and by a"po"fUfft3"S3,ir"N3H"ISSba in a posr,paid properly addressed wrapper in a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

the  un i ted  s ta tes  Pos ta l  serv ice  w i th in  the  Sta te  o f  New york .

That deponent further says that the said addressee is rhe (fi6ilSdSA-d$X[Xfi6X

gft( f f i { )  pet i t ioner herein and that the address set forth on said \^rrapper is the

last known address of rhe fxg0cKgflgE{XaHtredx{m0ffi0( peririoner.

Sworn to

26th da

before me th is

y o f

rA -3  (2 /16 )

October ,  1977 .
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STATE OF NEW YORK
STATE TAX COMMISSION

In  the  Mat te r  o f  the  Pet i t ion
:

o f
SAMIS BIG M SUPERMARKET, INC. :

SAMUEL ESPOSITq, ̂?F^flR",0fffgeg^ Af,-fiAMlS^BIG M SUPERMARKET,
.- a-lrd ' SAr,uryuN. -E UUu tYtAt{l{.!.iT - . LNU.IOr  a  KeoeEermr_nacton  o I  a  ue l l c lency  or  :
a  Rev is ion  o f  a  Determinat ion  or  a  Refund
of Sales & Use :
Taxes  under  Ar t i c le  (s )  ZB & 29  o f  the
Tax Larnr for the XCXp(Xhgffi Period (s) :
December 1. 1q66 throueh Apri l  1.  1o6q

Sta te  o f  New York
County of Albany

by  enc los ing  a

a s  f o l l o w s :

Sworn

26th

AFFIDAVIT OF I',IAILING
INC.

John Huhn , being duly sworn, deposes and says that

ghe is an ernployee of the Department of Taxat ion and Finance, over L8 years of

age, and that on the 26ttr  day of October ,  19 ?2, She served the within

Notice of Determination by GffifftEdl mail upon Theodore A. Trespasz, Esq.

and  by  depos i t i ng  same  enc losed  i n  a  pos tpa id  p rope r l y  add ressed  wrappe r  i n  a

(pos t  o f f i ce  o r  o f f i c i a l  depos i t o r y )  unde r  t he  exc lus i ve  ca re  and  cus tody  o f

t he  Un i ted  S ta tes  Pos ta t  Se rv i ce  w i t h in  t he  S ta te  o f  New York .

That  deponent  fur ther  says that  the said addressee is  the ( representat ive

o f  t he )  pe t i t . i one r  he re in  and  tha t  t he  add ress  se t  f o r t h  on  sa id  w rappe r  i s  t he

las t  known  add ress  o f  t he  ( rep resen ta t i ve  o f  t he )  pe t i t i one r .

(representat ive of)  the pet i t ioner ln the within proceeding,

true copy thereof in a securely sealed postpaid wrapper addressed
Theodore A. Trespasz, Esq. of
Van Lengen, Sanford & Trespasz, Esq.
BO5 State Tower Building
Syracuse, New York

be fo re  me  th i st o

d a y

rA-3 (2/76)

A 16^ \{-.it"-

\ j



J A M E S  H .  T U L L Y  J R . ,  P R E S I D E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

STATE OF NEW YORK

STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

0atatry 16' 19??

8*tr U.$ ll Eugum*rt1 be.
Smrl *nprl,ton rr rr 0tflc* of
Ssfr ef t 8ryrftrt' X!s.
rnd gd,#E noo{ lhr*rtl Xtor
9SZ l$trrnnt Stlmt
Syrrorrur lhry lor*

S*tlural

Please take notice of the tottgr st Srtfilmtd,m
of the State Tax Commission enclosed herewith'

You have now exhausted your r ight of  review at the administrat ive
level. Pursuant to section(s) flr$ A .te*t of the Tax Law, any

proceeding in court to review an idverse decision by the State Tax

commission can only be inst i tuted under Art ic le 78 of the civ i l

Practice Laws and Rules, and must be commenced in the Supreme

Court of the State of New York, Albany County, within ll lh6t}l
from the date of this notice.

lnquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York L2227. Said inquir ies wi l l  be
referred to the proper authority for reply.

, . t ' 1

i'Singerely,

/'

Jom it. gffifisln
![ffimn

Peti t ioner 's Representat ive

Taxing Bureau's Representative

. r 2  ( 6 / 7 7 )



STATE OF NEW YORK

STATE TAX CO{MISSION

In the Matter of the Application

o f
:

SAMIS BIG M SUPERMARKET, INC.
SAMUEL ESPOSITO, ds an Off icer of :  DETERMINATION

SAM'S BfG M SUPERIUARKET, INC.
and SALOMON FOOD MARKET, INC. :

fo r  a  Rev is ion  o f  a  Determinat ion  or  fo r  i
Refund o f  Sa les  and Use Taxes  under  Ar t i c les
?a and 29 of the Tax Law for the Period :-\

I  December  L ,  L966 th rough Apr i l  L ,  L969.
:

Appl icants ,  Salomon Food Market ,  Inc.  and Sam's Big M Super-

marke t ,  I nc . ,  and  Samue l  Espos i to  as  i t s  p r i nc ipa l  o f f i ce r ,  a l l

7 '  o f  9O7 But ternut  St reet ,  Syracuse,  New York,  appl ied for  a  re-

v is ion of  a  determinat ion or  for  re fund of  sa les and use taxes

under Art icles 28 and 29 of the Tax Law for the period December l ,

1966 through Apr i l  I ,  L969.

A formal  hear ing was held at  the of f ices of  the State Tax

Commiss ion,  Syracuse,  New York,  on , fu1y 24,  L974,  before L.  Rober t

Leisner ,  Hear ing Of f icer .  Tt re taxpayer ,  Salomon Food Market ,  Inc. ,

was represented by Theodore A.  Trespasz,  Esq. ,  and the Sales Tax

Bureau was represented by SauI  Heckelman,  Esq.  (A lexander  Weiss,

Esq . ,  o f  counse l ) .  The re  was  no  appearance  by  Samrs  B ig  M Super -

marke t ,  I nc .  o r  Samue l  Espos i to .
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ISSUE

Was Sa lomon Food Marke t ,  Inc .  l iab le  fo r  sa les  taxes  o f

S a m r s  B i g  M  S u p e r m a r k e t ,  I n c . ?

FINDINGS OF FACT

1.  Sam's Big M Supermarket  fnc.  t imely  f i led New York State

sales and use tax returns for the period December L, L966 through

Apr i l  L ,  L969 .

2.  A  Not ice  o f  Determinat ion  o f  Sa les  and Use Taxes  and

Penalt ies for the period December L, L966 through Apri l  L,  L969

was issued on  February  10 ,  L97O aga ins t  Sam's  B ig  M Supermarke t ,

I n c . ,  S a m u e l  E s p o s i t o ,  d s  a n  o f f i c e r  o f  S a m t s  B i g  M  S u p e r m a r k e t ,

I n c . ,  a n d  S a l o m o n  F o o d  M a r k e t ,  I n c . ,  u n d e r  N o t i c e  N o .  9 0 5 0 1 0 0 2

A  &  B .

3. Ttre taxpayers appl ied for a

o f  the  de f ic ienc ies  in  sa les  tax .

4 .  A t  the  hear inq  there  was no

Supermarke t ,  Inc .  o r  Samuel  Espos i to

tha t  corpora t ion .

revision of the determinat ion

appearance  by  Sam's  B ig  M

as a responsib le of f icer  o f

5.  As par t  o f  the t ransact ion,  the at torney for  P & C Food

Markets,  Inc.  prepared a not ice of  bu lk  sa le and s igned i t  as an

at torney.  He l is ted Salomon Food Market ,  Inc.  as the purchaser

and Sam's Big M Supermarket ,  Inc.  as the se l ler .  He l ikewise

prepared an agreement to purchase in the same fastr ion. Ttrese were
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done as formalit ies onlv in ord.er to effect the transfer of a

bee r  l i cense .

6.  The actual  b i l l  o f  sa le,  however ,  re f lects  the payment

o f  $44 ,72L .L3  by  P  &  C  Food  Marke ts ,  I nc .  and  P  &  C  Proper t y  Co-

opera t i ve ,  I nc .  t o  Sam's  B ig  M Supermarke t ,  I nc . ,  f o r  a l l  o f  i t s

business.  Salomon Food Market ,  Inc.  and i ts  pr inc ipa l  o f f icer ,

Char les Salomon,  never  had any deal ings wi th  Sam's Big M Super-

market ,  Inc.  or  i ts  pr inc ipa l  o f f icer ,  Samuel  Esposi to .

7.  Sam's Big M Supermarket ,  Inc.  t ransferred i ts  goods to

P & C Food Markets, Inc. P & C subsequently transferred the goods

to Salomon Food Market, fnc. A bulk sale audit was conducted and

al l  o f  the par t ies were not i f ied of  the def ic iency.

B .  P  &  c  se t t l ed  i t s  l i ab i l i t y  as  a  bu l k  sa le  pu rchase r

f rom Sam's Big M Supermarket ,  Inc.  a t  a  pret r ia l  conference.

9. Salomon Food Market fnc. obtained its goods from P & C

Food Markets ,  Inc.  I t  pa id no money to  P & C Food Markets ,  Inc-

but became indebted to P & c Food Markets, rnc- rts debt to P & c

Food Markets ,  Inc.  has increased.

CONCLUSIONS OF I.AW

A.  Sam 's  B ig

of  i ts  responsib le

a re  d i sm issed .

M Supermarket,

o f f i c e r s r  d r €

Inc .  and Samuel  Espos i to ,  as  one

in  de fau l t  and the i r  app l i ca t ions
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B.  Salomon's  Food Market ,  Inc.  pa id no money to  and re-

ce ived no merchandise f rom Sam's Big M Supermarket ,  Inc. ,  and

i t  is  not  l iab le for  the pr ior  sa les taxes of  Sam's Big M Super-

market ,  Inc.  under  sect ion 1141(c)  o f  the Tax Law.  Salomonrs Food

Market ,  Inc.  deal t  on ly  wi th  P & C Food Markets ,  Inc.

C.  Salomonrs Food Market ,  Inc 's  appl icat ion is  granted.

DATED: Albany, New York

October  26 ,  L977

TATE TAX COMMISSION

'/, 
/-- 4

Itl,t r*aX-t'-U-]
?RES IDENT 

I

\1 , n  \ -

COMMISSIONER

I

zlrVu
COMMISSIONER



STATE OF NEW YORK
STATE TAX COMMISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on
o f

sAMrS Brc M SUPERMARI(ET, rNC. SAMUEL ESpOSrrO,
as an officer of SAM'S BIG M SIIPERMARKET, INC.
AND SALOMON FOOD MARKET, INC.

For  a  Redeterminat ion  o f  a  Def ic iency  or
a  Rev is ion  o f  a  Determinat ion  or  a  Refund
of Sales and Use
Taxes under  Ar t i c le  (s )  28  t  29  o f  rhe
Tax Law fo r  the  Year (s )  o r  Per iod{q)
Deeember  1 -  1965 th ror rsh  Aor i l  1 -  1g6q-

AFFIDAVIT OF MAILING

Sta te  o f  New York
County of Albanv

John l {uhn ,  being duly sworn,  deposes and says that

xhe is  an employee of  the Department  of  Taxat ion and Finance,  over  18 years of

age,  and that  on the 9th day of  November ,  1977 ,  the served the wi th in

Notice of Determination by {a6rE4*1tts6} mail upon Sam's Big M Supermarket,
Inc. Samuel Esposito, as an Officer of Samrs Big M Supermarket, Inc. and Salomon Food Market' Inc.

(rxprxxxxtxt*tcxxf' the petit ioner in the within proceeding,

by  enc los ing  a  t r ue  copy  the reo f  i n  a  secu re l y  sea led  pos tpa id  w rappe r  add ressed
Sam's Big M Supermarket, Inc

as rollows: 33fit:trlEnfi"lli:,ff,f;:.:tfi::' "t
and Salomon Food Market, Inc.
113 South Salina Street
Svracuse. New York

and by  depos i t ing  same 6nc losed in  a  pos tpa id  p roper ly  addressed wrapper  in  a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus t ,ody  o f

the  un i ted  s ta tes  Pos ta l  serv ice  w i th in  the  s ta te  o f  New york .

That deponent further says that the said addressee is the dregrxxcrtxt+-r

*f txkEX pet i t ioner herein and that the address set forth on said wrapper is the

last known address of the @tsxknxecxaf&x)< petitioner.

Sworn to before me this

9th. day of November

rA -3  (2 /76 )

,  L977 .
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'  r r r r  I  Y  J R "  P R E S I O E N T

'  n* tt ' l ' '-"o"' ' iKo 
ERNER

T H o M A s  H '  L Y N C H

- -  r rE tu  YORK
ttT";'" .*o**tttton

S T A I E  ' ] ; ^ .  
c  q r t R E A U

TAX APPca-"li* rrO,
^ - -o " roo " t26 ' 1977  '  - o  1977

Remailed 
on Novembet 

2t

JO}ii{ J. SOIJ,ECITO

DIIECTOB

sam,s Big M !:1""::'f6rt#l", "t
3ffi"l' el'?'1 *lirm?:l i it::
?t":T:i:ffi:?:#

ffi; c "?'::" J:Jlt'xl'ffJ: ":.l:is#fi:' 
*

Ii":,1"s"["J":*r"J"':l'J"?:i":?.{i'"-al:,;:"iqiHtl-*il
",ffi:$ i*t h *" u'{*-q;$:;-"-' ffi k*$:'
-i#fi ,};,j"tqt*n.:n:^iil]' 

:.* ;"' ", rerund,ll:y:r i"

[t*ir*:'#fe*+?:*'UUffi *\*'i"i"*'tffi *"
*:''''::\T't,:'ffi:;}llilI;*;",'"pry,,fin.",u1y,..

cc: Petitioner's 
Representative

Taxing Bureau's RePresentative

aA-r.r2 6/11)



t t
I
t

tN

a)
c)
lr
+J
a . &

!

d o tq > t
Y - {  } - -

d o
a 4

+J .o
a a

( n Q

c o H
- l >
F{ t/)

(J

H

H

.u
c)
l-l

E

h

-l

u)'
N
tr

H

H

+J
c)
V

t{

t{
o

(t)

E
b0

' t {
o q )
t r o

H 'rl
q{

- q 4
.lJ o
o
u . d
l . l d
d
E A
l r o
o
g

v. +)
!r-{

U)
E O

b 0 ( n
.r{ trl

-
o o
E 4
$ ( I t

u) v)

I

3

X;?  ,T

9EE,I

,f;fl;
*H;30$
F o Er
FA



llll
I
I

I



STATB OF NAT YORK

SlfAfE TAl( CCr.l!lI86IQ{

Xn the Matter of, the ApplicatLon

of,

8A}II8 BIC U SUPER}IARKET, INC.
SAIIITEIJ ESPGITOT !! an OffLcer of

sAr{rs 8rg M SuPESMAnKET, INC.
and SAITCIION FOOD MARKEE, INC,

for a Revlsion of, a DeteratnatLon or for
Refund of Seler and Ulc Taxea under Artlcles
28'and 29 of, the Tax Isr for the Period
Decendber 1., L966 through Aprll L, 1969.

DEAENIIIUATIff

Appllcantt' Salomon food Markctr Inc. and Samre Blg tl gupcr-

narkct, Inc., and Samual Erporl,to ae ltr princLpal off,lcerr all

of 90? Butternut Strcetr Syracule, ltorr york, applLed for a tr6-

v!.clon of a deteml,natlon or for refund of caler and uas taxcr

under Artlcler 28 and 29 of the Tax law for tlre period,- Deembsr lr

1966 through Aprtl 1, 1959.

A formal hearlng wao held at the offLeca of the Statc Tax

ConrnlrlLon, Syracure, Hsw York, on July 24, Lg74, before Ir. Robcrt

Icl,tnerr EoarLng Offlcar. !!hs tarqrayer, Salmon food l{arkot, InG. r

wat rspregented by llhqodora A. Treopalzl Ere., and the Salea lrx

Bureau war roprGaented by Saul Eeckolman, Erq. (Al,exandcr lfeLtl,

Esq.r of coungel). llhere was no appGtrancc by Surr Blg ltl EupCr-

rnarket, Xnc. or Sarmrel Eapoalto.



a i

-2-

LssrrE

tfae Salomon FooA lhrket, Inc. Ilablc f,or ralet ttxca ot

Sasrrr Bl,g H Supcrmarketr Inc.?

ryNprNcs, otr_ , rlcf

1. Eamrt Blg M Supernrarkst Inc. tlmely fltcd Iew Yorlc Strto

ral6r and uee ta!. raturnc for the perlod llscadcr 1, 1966 tihrcugh

lprll 1, 1969.

2. A Notlce of Dctermination of Brl6f and Urc llexer and

PcnaltLee for thc pcrLod Deember 1, 1965 through Aprll I' 1969

wae igeued on Febnnry 10, 1970 agalnrt Sanf r Blg !t Supornarkrt,

Inc., Sarmrol EeponLtor u an offLcer of Stmfr Btg lrt Supcrmrrkctr

Inc., and Salsron Food tdlrkotr fnc. r urrder trotlce Ho. 90501002

A&8.

3. '!he ta:qnyer! applled for a revl,al,on of thc dctcmlaatlon

of thc deflclcncler ln raler tax.

4. At the hcarl,ng thorc wrf no, rplrGarancc by gamr I Blg li

Egpctmarketr Inc. or Sanrrcl Eepoelto al a rotponalble offlccr of

that cortrnratlon.

5. At part of tlrr trenractl.o:r, the attorney for P & C Food

l{arlrctrr Inc. preparcd a notl.cs o! bulk ralc and rlgmcd lt al ln

attorrley. Be llrted $alqoon Food ltarketr Ine. er thc purclrarcr

and Samt r DLg ld Sulnnnarket, Ine.

prcpared an agreernont to purehase

the reller. Ee lllcewlro

the same faehlon. lllrcre wrarc

at

ln
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done as f,omralltLea only Ln ordcr to ef,f,ect the transfer of a

beer llcenge.

6, !!ha actual btll of, aaLe, howqver, rcflsetr ths palncnt

of $44,72L.13 by P & C Food Marketr, tnc. and P & C Propcrty Oo-

operatl,ve, fnc. to Slmrr Btg lrt gupemarketr fne., for all ol itr

burinegg. salmon Food uarket, rne. and tte prl,nclpal offlcorr

Charlsr Salonon, never had any deallngr wLth Samrt Bl,g M Super-

market, Inc. or ltr princlpal offleer, Samtrel Elporlto.

7 . Samr a Blg M Superrurket, Inc. tranlferred itl goodr to

P & c food trhrketg, Inc. P & C nrbrequently tianrforred t*rc goodf

to 6a16ron food Uarkct, tnc. A bulk aalc audl,t wat cottductid rnd

all of, thc partlel wore notlfl,ed of tho dcftrclency.

8. F & c aettlsd itr ltablltty af I bulk rale purchller

from Samrs Blg M Supcnrarket, Inc. at a pretrial conforcnco.

. 9. Salmon food llarket Inc. obtal,ncd ttr goOdr frm P & C

Food llarketg, fnc. It pald no tnoncy to P & C food llartcctlr Ins.

but became lndsbtad to P & c Food t{arlttota, fnc. ltr dobt to F & C

food lllrkots, fnc, haa Lnersalod.

q6qguql-ql8 or Jgrlq

A. Samrr Blg !t Supcrmarketr Inc. and Bemuel Erporltolar onr

of, Ltr rcrponaLbla of,fiesr., are in default and ttrclr appllcatLonr
{b

are dlsmLrced,-
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B. Salrcnti Food lrlarket, rnc. pald no monay to and re*

ceLved no merchandlse fro Samf r Blg M supemarletr rns.r erld

lt k not llable for tlre prLor laler taxca of, Samr r BLg tt Suporr

narket, Inc. under ssetLon 1141(e) of tlre lfax lrrw. Salqnonrt Food

llarket, Inc. dealt only wlttr p & C food ltlrketr. Inc.

c. salmonrl Food Marketr rncrr appllcatlon lr grantod.

Df,llEDr Albany, Sw Yorlt
Oc tober  26 ,  L977

ErArE AX CCLISS!$

l ^
\/v"iffi. \C*--,^^."-

cctNurSSlorEn


