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STATE OF NEW YORK
STATE TAX COMI{ISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f

SCHWARTZ CHEMICA]. COMPANY, INC.

For a RedeterminaLion of  a Def ic iency or
a Revis ion of  a DeterminaLlon or  a Refund
of  Sa les  and Use
Taxes under Art ic le(s) 28 ar 'd 29 of the
Tax Law for the Xxxa(epor Period (s)
June 1,  L967 through May 31, L97A.

AFFIDAVIT OF MAILING

State of New York
County of Albany

Bruce BaLchelor , being duly sworn, deposes and says that

ahe is an employee of the Department, of Taxation and Fl-nance, over 18 years of

age, and that on the 7Eh day of March ,  L9 77r)Ghe served the wlthin

Notice of Determination by (reoor:f,&<l) mall upon Schwartz Chemical

Company, Inc. (oepxxreotrrxtoe<xtrX the petitioner ln the within proceedlng,

by enclos ing a t rue copy thereof  ln  a secureLy sealed postpaid wrapper addressed

as fol lows: Schwartz Chemical Company, Inc.
5 0 - 0 1  S e c o n d  S t r e e t
Long Is land C i ty ,  New York  11101

and by deposit ing same enclosed in a postpatd properly addressed wrapper ln a

(post of f ice or offr i .c ial  depository) under the exclusive care and custody of

the United States PosEal Service within the State of New York.

That depcuent further says that the said addressee is the Grprnesilr!(El:fxr

qfuEftd petitioner herein and that the address set forth on said lrrapper ls the

last known address of the (retXeggqfcq$€Janxgfughd petitloner.

Sworn to

7tl;. day

before me this

of March
',( 

r , i .i. [i.ttc 1". (c r

rA-3 (2/76)

,  L977 .



STATE OF NEW YORK

DEPARTMENT OF TAHTION AND FINANCE

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L B A N Y ,  N , Y .  1 2 2 2 7

ldarch 7, L977

A D D R E S S  Y O U R  R E P L Y  T OSTATE TAX COMMISSION

Enc.

TELEpHoNE: tur" l17 'L7 21

r Sc?rwartz ChenLeal Company, Inc.
50-01 Second Street
Long Island Clty, New York 11101

GentLemen:

?lease take notice of the DETERMINATION
of the State Tax Commission enclosed herewith.

Please take further not ice that pursuant to
Sect ion(s) L138 and 1243 of the Tax Law, any
proceeding in court to review an adverse deci-
sion must be cormnenced within 4 monthe
from the date of this not ice.

Inquiries concerning the computation of tax
due or refund allowed in accordance with this
decision or concerning any other rnatter relat ive
hereto may be addressed to the undersigned. They
will be referred to the proper party for reply.

*}"try tnrly-yjtls,.

.-.-1',, ,-r--^ /, . rf '. ;f*.-.-i
- i , i

Frank'J. PuceLa
Supervl.eor of
Small Claims HearLngs

Taxing Bureau's Representat ive:

rA- r . .12  ( r /76)



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the APPlication

o f

SCIilIARTZ CI{EMICAL COMPANY, INC.

for Revision of a Determination or
for Refund of Sales and Use Taxes
nnder Art icles 28 and 29 of the Tax
Law for the Period June l,  L967
through May 31 ,  L970.

DETERMII{ATION

Applicant, Schwartz chemical company, Inc., located at

50-01 Second Street ,  Long Is land Ci ty ,  New York l -1101,  has f i led

an application for revision of a determination or for refund of

sales and use taxes under Art icles 28 and 29 of the Tax Law for

the  pe r iod  June  1 ,  Lg67  th roughMay  31 ,  Lg7O.  (No t i ce  No '  90 ,745 ,560 ) '

A small claims hearing was hetd before Phil ip Mercurio, Small

C la ims  Hea r i ng  O f f i ce r ,  oo  June  8 ,  L976 ,  3 t  2 :45  P 'M ' ,  3 t  t he

off ices of the State Tax Conrnission, Two World Trade Center, New York,

New York. The applicant appeared by Abraham SchwaTtz, President'

The Sales Tax Bureau appeared by Peter  Crot ty ,  Esq. ,  (Frank Levi t t ,

Esq .  o f  counse l ) .

ISSI'E

Did the audit techniques and projection methods used by the

Sales Tax Bureau accurately ref lect  the appl icant ' 's  sales and use

tax l iabi l i ty?
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FINDINGS OF FACT

1. The applicant, Schwartz Chemical Company, Inc., t imely

fi led New York State sales and use tax returns for the period

June  l ,  L967  th rough  May  31 ,  L970 .

2. A Notice of Determination and Demand for Payment of Sales

and Use Taxes Due, including penalt ies, for the period previously

referred to  was issued on May 26,  L97L against  sa id appl icant  under

No t i ce  No .  90 ,745 ,560  i n  t he  amoun t  o f  $L ,844 .75 .

3.  On October  22,  1974,  the State Tax Commiss ion issued a

warrant, 4s judgment creditor, against Schwartz Chemical Company, Inc.

and of f icers in  the amount  of  $L,844.75.  The warrant  was whol ly

satisf ied on December 4, L974 upon the receipt of ful l  payment of

sa id amount .

4.  Appl icant  protested the assessment  in  a le t ter  to  State

Tax Cormnission dated June 24, L97L.

5.  Appl icant ,  Schwartz  Chemical  Company,  Inc. ,  manufactured

and sold paints  and adhesives essent ia l ly  for  resale.  The audi t

of applicant"s books and records resulted in a deficiency in four

ca tego r ies :

(a) The examination of nontaxable sales invoices for the

period June I through June 10, L969, indicated an error rate of

.079% based on appl icant 's  fa i lure to  just i fy  nontaxable sa les
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with acceptable resale cer t i f icates.  The error  ra te was reduced

to .04% in consideration of the recurring nature of the sales and

ttre type of customers with whom applicant conducted his business.

This  phase of  audi t  resul ted in  an assessment  of  $362.50 in  sa les

tax.

(b)  Appl icant  was assessed $40.33 in  use tax as the amount

due on samples given away.

(c) During the audit period, applicant extensively renovated

tris premises. I{e engaged several contractors to improve his property

and paid them on t ime and material basis. An assessment of q473.96

was asser ted against  the appl icant ,  4s use tax,  on the mater ia ls

porLion of the t ime and materials contracts. These improvements

\^rere real ized pr ior  to  September 1,  L969.  Addi t ional  use tax

was assessed in  the amor:nt  o f  $13.  62 on the outr ight  purchase of

certain f ixed assets upon which an insuff icient tax or no tax had

be.en paid.

G) The exaurination of expense purchases for the month of

June,  L969 resul ted in  an assessrnent  of  $511.93,  represent ing the

pro ject ion of  er rors  based on appl icant 's  fa i lure to  pay tax on

expense and maintenance items. Examiner included an item of $f05.00

designated as an automobi le  repai r .  Appl icant  test i f ied th is  i tem

was unique and extraordinary. The charge Was for repair and re-

paint ing of  an automobi le  used by one of  the of f icers.
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CONCLUSIONS OT LAW

A. Ttlat the deficiencies determined against the applicant

for  (1)  sa les tax on d isa l l -owance of  nontaxable sa les,  (2)  for  use

tax on samples, (3) for use tax on materials purchased through

time and materials contracgs for the improvement of real property

and (4) for use tax due on f ixed asset purchases have been

determined through proper and accePted audit procedures and in

accordance with Art icles 28 and 29 0f the Tax Law.

B. That the use tax on expense purchases be modif ied by

deleting the nonrecurring automobile repair expense from the re-

curring expense items used in the projection of use tax on expense

purchases.

C .Tha t t heapp l i can tac ted ingood fa i t hand thepena l t y

is  cancel led.

D. Ihat the application of schwartz chemical company, Inc'

is granted to the exLent that the use tax dr:e be reduced by

removing the nonrecurring expense item from the projection, and

that the Sales Tax Bureau is hereby directed to refund Lhe amount

of such reduction togethgs with such interest as may be lawful ly

owing.

DATED: AlbanY, New York

March 7,  L977


