
STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

SHEPPARD-POLLAK INC.

For a Redeterminat ion of  a Def lc iency or
a Revis lon of  a Determinat ion or  a Refund
o f  Sa les  &  Use
Taxes under  Ar t icLe(s)  28 a 29 of  the
Tax Law for the Slttr{€F<oo< Period (x)

AFFIDAVIT OF MAILING

January 1, 1968 throuqh Mav 31, 1972

State of New York
County of Albany

Bruce Batchelor , belng duly sworn, deposes and says Ehat

=he is an employee of the Department of TaxaEion and Finance, over 18 years of

age, and that on tt,e24th day of March , L977 r rhe serrred the wlthin

Notice of Determination by Scxxx!6lx8) mail upon Sheppard-Pollak Inc.

by enclosing a

as  fo l lows:

(xeocenrnnadx$af) the petittoner in the within proceedLng,

true copy thereof in a securely sealed postpald wrapper addreseed

Sheppard-Po1lak Inc.
18 East  48th Street
Ne\,r York, New York 10017

and by deposlt ing same enclosed in a postpaid properly addreseed wrapper ln a

(post of f ice or off ic lal  depository) under the exclusive care and custody of

the United States Postal  Servlce wlthl-n the State of New York.

Thnt deponent further says that the sald addressee is the (cc4xm*x$ue

n*Xhe) petitioner hereln and that the address set forth on said ltrapper ie the

last kncnrn address of the (uefxccc$Csti.re<pflGhe* petitioner.

Sworn

2Ath

to before me thls

day of March

(i'
rA-3 (2/76>

,  L977.

'\ r)

5n"rict,OdfC/<:/r.r



STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

SHEPPARD-POLI,AK INC.

For a Redeterminat ion of a Def ic iency or
a Revision of a Determinat, ion or a Refund
o f  S a l e s  &  U s e
Taxes under  Ar t l c le (s )  28  A 29  o f  the
Tax Law for the *rx(ebor Period (g)

AFFIDAVIT OF MAILING

,fanuarv 1, 1968 throuqh Mav 31. 1972.

State of New York
County of Albany

Bruce Batchelor , being duly sworn, deposeg and saye that

rhe is an employee of the Department of Taxation and Flnance, over 18 years of

age, and that on the24th day of March ,  L977, *re served the wlthin

Notice of Determination by @meec*) mail upon Gerard W. Crrnningham, Esq

(representative of) the petitloner ln the wlthin proceedl-ng,

true copy thereof in a securely sealed postpald wrapper addreseed

Gerard W. Cunningham, Esq.
Lee, Meagher, Cunningham & Lee
26 Court Street
Brooklyn, New York 1L242

and by deposlt lng same enclosed in a postpald properly addressed wrapper ln a

(post of f ice or off ic lal  deposltory) under the excl .uslve care and custody of

the United States Postal  Service within the State of New York.

That deponent further says that the sald addressee is the (representative

of the) pet i t , ioner herein and that the address set forth on said wrapper is the

last knqrn address of the (representat ive of the) pet i t ioner.

by enclos ing a

as  fo l l ows :

Sworn to before

24th  day  o f

u

me thls

March

rA- 3 (2 /7 6\

,  L977 .
/l

N,:.c,,cp K{frk ,,,t



STATE OF NEW YORK

DEPARTMENT OF TA)(ATION AND FINANCE

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L B A N Y ,  N . Y .  1 2 2 2 7

tlntrih l{r t9?7

A O O R E S S  Y O U R  R E P L Y  T O

TELEpHoNE: 1r6y{3?-l7lt

STATE TAX COMMISSION

Enc.

r Sbryprrdl*tstlik lrr€r
l8 Erlt .08rtr 8ta.ot,
h ftrt, U;r Ioilft 10017

S*ntlmrr

Please take notice of the Dg1mmlnfilf,tql
of  the State Tax Commission enclosed herewi th.

Please take further notice that Pursuant to
Section(s) 1139 & 12{t of the Tax Law, any
proceeding in court to review an adverse deci-
sion must be commenced within { l$trttlu
from the date of this not ice.

Tnquiries concerning the computation of tax
due or refund allowed in accordance with this
decision or concerrr ing any other matter reLat ive
hereto may be addressed to the undersigned, They
will be referred to the proper party for reply.

Yf 
tt".ty yoursll

<::-\;1 ' l i ;,-". -t1 -*.i. vcc<-<a

trrhn if.'"'Duccil
sqlrrvtror of Snll

_ Ghfrr berragr
cc :  Pe t i t i one r ' s  Rep resen ta t i ve i  

-

Taxing Bureau's  Representat ive:

rA -1 .12  (L /76)



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Application

o f

SHEPPARD-POLLAK INC.

for Revision of a Determination or for
Refund of Sales and Use Taxes under
Articles 28 and 29 of the Tax Law for
the Period January l ,  f968 through
May  31 ,  L972 .

DETERMINATION

App l i can t ,  Sheppard -Po l l ak  Inc . ,  1B  Eas t  48 th  S t ree t ,

New York,  New York 10017,  f i led an appl icat ion for  rev is ion

of a determination or for refund of sales and use taxes under

Articles 28 an.d 29 of the Tax Law for the period January l ,  L968

through May 31,  L972.  A smal l  c la ims hear ing was held before

Joseph A.  Mi lack,  Smal l  Cla ims Hear ing Of f ieer ,  &t  Ehe of f ices

of the State Tax Commission, Two World Trade Center, New York,

New York,  oo September 15,  L976.  Appl icant  appeared by Gerard W.

Cunningham, Esq.  The Sales Tax Bureau appeared by Peter  Crot ty ,  Esg. ,

(Abraham Schwartz ,  Esq.  o f  counsel ) .

ISSUE

t{hether  the appl icat ion of  Sheppard-Pol lak Inc.  for  re fund

of  s tate and local  sa les tax,  f i led on June 30,  L975 for  tax

paid pr ior  to  June 1,  L972,  was t imely  f i led.
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FINDINGS OF FACT

1.  On  June  30 ,  L975 ,  app l i can t ,  Sheppard -Po l l ak  Inc . ,

f i led an appl icat ion for  credi t  or  re fund of  s tate and local

sa les  tax  i n  t he  sum o f  $3 ,300 .11 ,  rep resen t i ng  sa les  tax  pa id ,

dur ing the per iod January 1,  1968 through December 31,  L974,

on the service of removing debris result ing from demolit ion

in connection with the performance of a contract for the capital

improvemenL to real property.

2. The Sales Tax Bureau granted a part ial refund in the

sum of  $255.75,  p lus in terest  which represented sa les tax paid

on and after Jr:ne l,  L972 and denied the remaining port ion of

the refund ' r rh ich represented sa les tax paid pr ior  to  June 1,  L972,

upon the grounds that the three-year period in which application

for refund must be f i led had expired in aecordance with the meaning

and in tent  o f  sect ion 1139(a)  of  the Tax Law.

3.  Appl icant ,  Sheppard-Pol lak Inc. ,  has adopted two posi t ions

in suppor t  o f  i ts  appl icat ion:

a. That on September 15, L97L, the Industry Advancement

Program and the Building Contractors Employers Assoeiation had a

conference,  a t  the i r  request ,  wi th  of f ic ia ls  of  the Depar tment  of

Taxation and Finance to discuss the taxabil i ty of said debris

removal service which was held to be taxable at that t ime by the

Sales Tax Bureau. Applicant maintains that i t  refrained from

fi l ing an application for refund due to i ts wait for a rul ing from

the Department of Taxation and Finance on the aforesaid issue and
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did not receive such a rul ing unti l  November 4, L974, more than

three years after said conference, thus the delay in f i l ing the

appl icat ion for  re fund.  I t  is  appl icant 's  pos i t ion that  the

Department of Taxation and Finance should be barred from enforcing

the three-year l imitation on its application since it  would be

prof i t ing as a resul t  o f  i ts  own delay.

b. Applicant also contends that since the removal of debris

r:nder said circumstances is not subject to sales tax, i t  cannot be

construed that sales tax was payable, at any t ime, thereon. Therefore,

appl icant  concludes,  s ince sect ion 1f39(a)  of  the Tax Law states that

appl icat ion for  re fund must  be f i led " . . .wi th in  three years af ter  the

date when the tax was payable. . . " ,  and s ince the tax r^ /as never

payable,  the three-year  per iod a l lowed for  f i l ing of  sa id appl icat ion

does not  apply .

CONCLUSIONS OF LAW

A. That at no t ime during applicant's wait for a rul ing by the

Department of Taxation and Finance, was applicant denied or prevented

from fi l ing an application for reftrnd, and, thus, i t  cannot be con-

c luded that  i ts  fa i lure to  f i le  such an appl ieat ion was caused by

the Department of Taxation and Finance.

B. That at the t ime applicant paid the tax, such services were

deemed to be taxable; and the persons to whom he paid the sales tax

were required Lo report and remit said erroneously col lected tax to
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the Tax Cournission on the return required to be filed for the

period in which the tax r,ras col lected pursuant to section 1137

of ttre Tax Law.

C.  That  sect ion 1139(a)  of  the lax Law states that  the

app l i ca t i on  fo r  re fund  sha1 l  be  f i l ed ,  " . . . i n  t he  case  o f  t ax

paid by the appl icant  to  a person requi red to  co l lect  tax,  wi th in

three years after the date when the tax was payable by such

person to Lhe tax commission as provided in section eleven hundred

thirty- seven. . .  " .

D. That the sales tax erroneously paid by applLcant,

Sheppard-Pol lak Inc. ,  pr ior  to  June 1,  L972 was payable to  the

Tax Commission more than three years before the application for

refund was f i led on June 30,  1975.

E.  That  the appl icat ion of  Sheppard-Pol lak Inc.  for  rev is ion

of the determination denying refund of sales tax paid prior to

June 1, L972 is denied.

DATED: Albany, New York
March 24, 1977

COMMISS ION


