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STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion
:

o f
SLATTERY ASSOCIATES, INC. and :

JOSEPH CATAPANO, Individually and as an Officer
For a Redeterminat ion of a Def ic iency or :
a Revision of a Determinat ion or a Refund
of Sales & Use :
Taxes under Art ic le(s) 28 & 29 of the
Tax Law for theftpggfuflggsPeriodfp0 :
l r4arch 1, 1q5o to Februa{I  24. 1472.

State of New York
County of Albany

AFFIDAVIT OF MAILING

Marsina Donnini , being duly sworn, deposes and says that

she is an employee of the Department of Taxation and Flnance, over 18 years of

age, and that on the 16th day of Auqust , L9TZ , she served the withln
S la t te rv  Assoc ia tes . . Inq .  a : rd

by (cagffilfifcgtr mait upon d88"89 HfrtfiE?t8err-no1vr-crualrvNotice of Determinat ion

@ the petltioner tn the within proceedlng,

by encl-oslng a true copy thereof in a securely sealed postpaLd wrapper addressed
Slattery Associates, Inc. & Joseph Catapano

as fol lo lss: Individual ly and as an Off icer
46-16 ,4th Road
Maspeth, New York 11378

and by deposlt ing same enclosed in a postpald properly addressed wrapper ln a

(post of f ice or off ic ial  depository) under the excluslve care and custody of

the United States Postal  Service within the State of New York.

That deponent further says that the said addresaee is the (lcDffiircmfilo$Gf

p6q$b€i petltloner herein and that the address set forth on sald wrapper ls the

last known address of the M pet l t loner.

Sworn to before me this

16th day of August ,  Lg77.
/ i

rA-3 (2/76)



STATE OF NEI^I YORK
STATE TAX COMI.{ISSION

In the Matter of the Pet i t ion
:

SLATTERY ASSOCIifTES. INC. and
JOSEPH CATAPANO, Individually arrd as an Officer

For a Redeterminat ion of a Def ic iency or :
a Revision of a Determlnat ion or a Refund
of Sales & Use :
Taxes under Art ic le(s) 28 & 29 of the
Tax Law for rhe YlfIifIXFOffi Period &0 :
March 1. 1o6o to Februarv 2o. 1o72.

State of New York
County of Albany

Marsina Donnini

by enclos ing

as  fo l l ows :

AFFIDAVIT OF MAILING

, belng duly sworn, depoees and says that

she is an ernployee of Lhe Department of Taxatlon and Flnance, over 18 years of

age, and that on the t6ttr day of Ausust , LgTT , she 
""ffij".F: tr*fi513", Esq.

Notice of Determination by l(xnx*if*xdl mail upon Ly"t 
L' Mi-chalak' Esq'

'  Wi l l iam B. Morr is '  Esq..

(representat ive of)  the pet i t ioner ln the withln proceedlngt

a true copy thereof in a securely sealed postpald r traPPer addressed
ames F. McMahon. Eso.
agles L.^Ivlr_snalaK. .EiSo.
J'J. lLaln, ]J. - lvlQrrls; I ;sd.
/ 4  H ; 9 S T  t 5 T n  S i T | O O 1 :  -

6r^i Y6fk, N-ew-*f6fk- rcOO3

and by deposit ing same enclosed in a postpald properl .y addressed wrapper ln a

(posr off ice or off lc ial  depository) under the excLusive care and cuetody of

the Unlted States Postal  Service within the State of New York.

That Ceponent further says that the sald addresaee is the (representative

cf the) pet iLioner herein and that the address set forth on said l t raPPer le the

Last known addrese of the (representat ive of the) pet l t ioner.

Sworn to before me this

16th day of August ,  L9TT.

rA-3 (2/76)



STATE OF.NEW YORK
STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK t2227

Augwt 16, $n
J A M E S  H .  T U L L Y  J R . ,  P R E S I O E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

Slatteql Aasociatre,
Indlvtdually and aa
Wfi 5l+tb noad
llaapoth, l{cu lorlc

Geatl.silenl

fno. & Joecph Catapano
an Of,floer

11178

Please take notice^of the .Detero$aalign
of the State Tax Commission enclosed herewith.

You have now exhausted your r ight of  review at the administrat ive
level.  Pursuant to sect ion(s) f118. & 1eh5 ax Law. any
proceeding in court to review an'-a-dv?rse decision by the State Tax
Commission can only be inst i tuted under Art ic le 78 of the Civi l
Pract ice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within 4 Hoaths
from the date of this notice.

Inquir ies concerning the computat ion of tax due or refund al lowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albanv. New
referred to the proper authority for reply.

COHTRN
llax

Ilearlng Offlcer

Peti t ioner 's Representat ive

Taxing Bureau's Representat ive

TA-r . r2  (6 /77)



STATE OF NETI YORK

STATE TAX COMMISSION

In the llatter of the APPlication

o f

SLATTERY ASSOCIATES, INC. ANd
JOSEPH CATAPANO, Individually and as an Officer

for Revision of a Determination or for
Refund of Sales and Use Taxes under
Articles 28 and 29 of the Tax Law for
the Per iod March 1,  L969 to Februaty 29,
L972.

hlhether the materials used in

for  the Consol idated Edison Co.  of

DETERMINATION

App l i can t ,  s l a t te ry  Assoc ia tes ,  I nc . ,  and  Joseph  ca tapano ,

individually and as an off icer, 46-36 54tfr Road, Maspeth, New

york f1378,  f i led an appl icat ion for  rev is ion of  a  determinat ion

or for refund of sales and use taxes under Art icles 28 and 29

of  the Tax Law for  the per iod March l ,  L969 to February 29,  L972'

(F i l e  No .  0 r388 ) .

A formal tr-earing was held before Julius E. Braun, I{earing

Off icer ,  a t  the of f ices of  the State Tax Commiss ion,  T\ ro l lor ld

Trade Center ,  New York,  New York,  oo August  11,  L976 at  9 :15 A 'M'

Appl icant  appeared by James F.  McMahon,  EsQ.,  James L.  Michalak,  Esq. '

and trI i l l iam B. Morris, Esq. The Sales Tax Bureau appeared by

Peter  Crot ty ,  Esq.  ( l f i l l iam Fox,  Esq.  ,  o f  counsel )  '

ISSUE

a contract Performed bY aPPlicant

New York, Inc., in the construction



of Astoria Generating

from ttr-e imPosition of

to sect ion 1115 (a) ( f2)

2 -

Station Unit No. 6 , was properly exernpt

New York State sales and use tax pursuant

of the Tax Law.

FINDINGS OF FACT

l .  on January 8, Lg73, &S a result of an audit,  the Sales

Tax Bureau issued a Notice of Determination and Dernand for Pay-

ment  of  Sales and Use Taxes Due against  appl icant ,  S lat tery  Asso-

c iates,  Ine. ,  and Joseph Catapano,  ind iv idual ly  and as of f icer ,

for the period. March l,  Lg6g to February 29, L972 in the arpunt

o f  $31 ,969 .00 ,  p l us  pena l t y  and  i n te res t  o f  $3 ,938 .64 ,  f o r  a  t o ta l

due  o f  $35 ,908 .2g .  App l i can t  ag reed  Lha t  $6 ,626 .2L  was  p rope r l y

d isa l lowed and paid sa id sum on October  7,  L972.  The amount

remain ing in  controversy is  $25,343.44 p lus penal ty  and in terest '

2 .  On  December  18 ,  1970 ,  app l i can t ,  S la t te ry  Assoc ia tes ,  I nc "

a build. ing contractor, entered into an agreement with the consolidated

Edison company of New York, Inc. For a lump sum' applicant was to

perform the fol lowing work: (1) plant island excavation, backfi l l

and sand f i l l  ,  (2)  insta l la t ion of  re in forced concreLe and steel

(backruesh) circulating water piping furnished by Consolidated

Edison Company, including excavation and backfi l l  exterior '  al l

bedding,  t t re  concrete-masonry construct ion of  p ipe b locks,  e tc ' ,

C3) substructure concrete-masonry construction for the turbine

generator. Ihis work was for the Astoria Generating Station -

Uni t  No.  6 ,  and was to  be completed on or  before March 31,  L972'
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3.  AI I  mater ia ls  purchased by apPl icant ,  s la t tery  Associates,

Inc., were used in the performance of their contract with Con-

sol idared Edis6rr .  The foundat ion of  approx imate ly  100 feet  long '

50 feet high and 40 feet w' ide supported a turbine and generator

used in  the product ion of  e lect r ic i ty .  The p ip ing c i rcu lates

water from and returns i t  to th-e East River, and is necessary to

cool the generator in order to condense the steam which is exhausted

from the turbine wtrich then drives the generator. This is the

turbo-.dynamic process. The turbine and generator, each weighing

nearly 300 tons requires a special foundation of reinforced con-

crete founded on bedrock in or<|er to function during the generation

o f  e lec t r i c i tY .

4.  Appl icant ,  Joseph Catapano'  was a responsib le of f icer  o f

app l i can t ,  S la t te ry  Assoc ia tes ,  I nc '

CONCLUSIONS OF LAhi

A. That the materials used in the contract performed by

appl icant ,  s la t tery  Associates,  Inc .  for  the consol idated Edison

Co. of New York Inc. ,  went into the construction of substructures

for foundatior.s of a turbine generator known as Unit No ' 6 of

the AsLoria Generating Station. Ttrese materials were neither

machinery nor equipment for use directly and exclusively in

the production of electr icity in accordance with the meaning

and in tent  o i  sect ion 1115(a)( f2)  o f  the Tax Law.  Therefore,

said materials were not exemPt from the imposit ion of New York

State sa les and use tax.
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B. That the appl icat ion of  Slat tery Associates,  Inc.  and

Joseph Catapano, Individually and as an officer, is denied and

the Notice of Determination and Demand for PaymenL of Sales and

Use Taxes Due issued January 8, L973 is sustained.

DATED: Albany, New York
Augus t  16 ,  L977

COMMISSION


