
STATE OF NEW YORK
STATE TAX COWi'ISSTON

In the llatter of the Petitlon
:

o f

SMrTH BROTHERS CONSTRUCTION CO., II\TC.

For a Redeterminat ion of a Def ic iency or :
a Revlsion of a Determinat lon or a Refund
of  Sa les  and Use :
Taxes  under  Ar t i c le (s )28  & 29  o f  the
Tax Law for the Year(x)r:cx>rkctro*&i L972:

AFFIDAVIT OF MAILING

State of New York
County of Albany

John Huhn , being duly sworn, deposee and saye that

>Ghe is an employee of the Department of Taxation and Finance, over 18 years of

age, and that on the I  day of September ,  L9 77r:ehe served the wlthln

Not i ce  o f  Dec i s ion by >(reot*fi€d) mail upon Smith Brothers
C o n s t r u c t i o n  e o . ,  I n c .

(E3E3xeogo*f[decD<*&) the petltloner ln the within proceedlng'

by enclosing a true copy thereof in a securely sealed postpaid wrapper addreseed

as fo l . lows:  Smi th  Bro thers  Const ruc t ion  Co. ,  Inc .
3305 Hase ley  Dr ive
Niagara, New York 14304

and by deposlt tng same enclosed in a postpaid properly addressed wrapper in a

(post of f lce or off ic ial  depository) under the excluslve care and custody of

the Unlted States Postal  Servtce within the St,ate of New York.

Thar deponent, furtsher says that the said addressee is the (xcptlseu!$srctr&E

*lrfxthoi petitLoner herein and that the address set forth on said nrapper le the

last known address of the (rcryoeeunuo$Qpo0<xhar) petltloner.

Sworn to before me this

rA-3 (2/76)

,  L977



STATE OF NEW YORK
STATE TAX COMMISSION

I n  t he  Ma t . t e r  o f  t he  Pe t i t i on

o f

SMITH BROTHERS CONSTRUCTTON CO., INC.

Fo r  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a Revis ion of  a DeterminaEton or  a Refund
o f  Sa les  and  Use
Taxes  unde r  A r t i c l e ( s )  Zg  S t  29  o f  t he
Tax Law for the Year(Sp<StdFigFxard{$) 1972

AFFIDAVIT OF MAILING

Sta te  o f  New York
County of AlbanY

John l luhn ,  being duly sworn, deposes and says that

Xhe is an employee of the Department of Taxat ion and Finance, over 18 years of

age,  and tha t  on  the  I  day  o f  September  ,  L977,  the  served rhe  w i th in

Notice of Decision by (oexrrcAc8) mai l  upon Samuel J.  Civi let to,  Esg.

(representat ive of)  the pet i t ioner in the within proceeding,

by  enc los ing  a  t rue  copy  thereo f  in  a  secure ly  seated  pos tpa id  wrapper  addressed

a s  f o l l o w s :  S a m u e l  J .  C i v i l e t t o ,  E s q .
Grossman and Levine
B6L2 Buffalo Avenue
Niagara Fal l -s,  New York

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  in  a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

the  Un i ted  Sta t .es  Pos ta l  Serv ice  w i th in  the  Sta te  o f  New york .

That deponent further says that the said addressee is the (representat ive

o f  Lhe)  pe t i t ioner  here in  and tha t  the  address  se t  fo r th  on  sa id  wrapper  i s  the

las t  known address  o f  the  ( representa t ive  o f  the)  pe t i t ioner .

Sworn

1

EO

d a y

before me th is

of September

rA -3  (2 /76 )

,  1977 .



J A M E S  H .  T U L L Y  J R . ,  P R E S I o E N T

M I L T O N  K O E R N E R

T H O M A S  H ,  L Y N C H

STATE OF NEW YORK

STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK t2227

Septanbca l, 1977

gnLth Brotherr Conattnrdl,on S.r lnG.
t605 Harolay Drlve
tl,agrarar Scxr Yorts l4t0d

Gcntlstonr

Please take not ice^of the .DeOLltOn.
of the State Tax Commission enclosed herewith.

You have now exhausted your right of review at the administrative
level.  Pursuant to sect ion(s) 1139 & t2{3 of the Tax Law, any
proceeding in court to review an adverse decision by the State Tax
Commission can only be instituted under Article 78 of the Civil
Pract ice Laws and Rules, and must be commenced in the Suprerne
Court of the State of New York, Albany County, within 4 mnthr
from the date of this notice.

Inquir ies concerning the computat ion of tax due or refund al lowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York L2227. Said inquir ies wi l l  be
referred to the proper authority for reply.

Sincerely,

Tax lpperlr Bua.au

Peti t ioner 's Representat ive

Taxing Bureau's Representat ive

i'. 8ollcclto

TA-r . r2 (6/77)



STATE

STATE

OF NEW YORK

TAX COMMISSION

In the Matter of the Petit ion

o f

SMITH BROTTIERS CONSTRUCTION CO. , INC.

for Revision of a Determination or for
Refund of Sales and Use Taxes under
Articles 28 and 29 of the Tax Law for
the  Year  L972 .

DECISION

Pet i t i one r ,  Smi th  B ro the rs  Cons t ruc t i on  Co . ,  I nc . ,  w i th

of f ices at  3305 Haseley Dr ive,  Town of  Niagara,  New York L4304,

f i led a pet i t ion for  rev is ion of  a  determinat ion or  for  re fund

of sales and use taxes under Art icles 28 arrd 29 of the Tax Law

for  the year  L972 (F i le  No.  10279) .

A formal  hear ing was held before Alan R.  Golk in ,  Esq. ,

Hear ing Of f icer ,  a t  the of f ices of  the State Tax Commiss ion,

State Of f ice Bui ld ing,  65 Cour t  St reet ,  Buf fa lo ,  New York,  oo

March 11,  L977 at  9  A.M.  Pet i t ioner  appeared by Samuel  J .

Civ i le t to ,  Esq.  The Sales Tax Bureau appeared by Peter  Crot ty ,

Esq .  (A rno ld  M.  G lass ,  Esq . .  o f  Counse l ) .

ISSUE

trrlhether petit ioner,

is entit led to a refund

Smith Brothers Construction

o f  sa les  taxes  pa id  by  i t ,  3s

Co .  ,  I nc .  ,

a  contractor ,
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to i ts suppl iers and/or vendors and sub-contractors,  incident

to construct ion of  a bui ld ing or structure for  the 0r leans

county rndustr ia l  Development Agency, because of  pet i t ioner 's

intent in calculat ing i ts bid pr ices and further because of  the

tax exempt status of the project owner.

FINDINGS OF FACT

1.  Pe t i t i one r ,  Smi th  B ro the rs  Cons t ruc t i on  Co . ,  I nc . ,

t imely  f i led on october  L6,  L974 an Appl icat ion for  credi t  or

Refnnd of  s tate and Local  sa les and use Taxes paid in  L972.

2.  Pet i t ioner  pa id sa les taxes to  i ts  suppl iers  and sub-

contractors in  the amount  of  $20,898.27 inc ident  to  the construc-

t ion of the S.A. Cook tr{arehouse in Medina, New york.

3. The Orleans County Industrial Development Agency is tax

exempt as an agency of the State of New York, a public corporation

or  pol i t ica l  subdiv is ion as set  for th  in  sect ion 1116 (a)  (1)  o f  the

Tax Law.

4. Petit ioner did not know said Agency was tax exempt, and

neither the contract nor the bids were prepared accordingLy, al l

of which was done on forms required by said Agency.

5.  Pet i t ioner  made purchases f rom suppl iers  and sub-contractors

of tangible personal property to be used in the aforementioned ware-

house construct ion pro ject .

6. Petit ioner claims exemption from the imposit ion of sales

taxes under section 1115(a)(f5) of the Tax Lar,rr, saying the tangible

personal property purchased by petit ioner was to be and was used

in erecting a building, and ruas sold to the project owrrer before

s,aid qersonal property became a part of the structure.
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7. Said purchases by petit ioner were made incident to

the erection of a building for an exempt organiLzation and

became integral components thereof .

8. Neither the bid nor the contract contained separately

stated amounts for  labor  and mater ia ls ,  but ,  in  fact ,  requi red

and contained a lunp sum price.

g. Petit ioner fai led to Prove that sales tax I '{as not paid

to petit ioner by the project owner in that the bid sheets admitted

tnto evi.dence did not specif ical ly state that no sales tax was

includ.ed, but merely fai led to mention sales tax. Said estimating

shee.ts. sett ing forth cost estimates for various categories may or

may not have included sales Lax therein.

10. The bid specif ications elearly stated that the eontractor

was l iable for al l  sales, consumer use and other consumer taxes in

Art icle 4, Section 4.6 of Taxes, and GC-2 of t tr-e Addendum thereto

added that the contractor was to secure and properly complete a

New York State Certi f icate of Capital Improvement, to be signed

by the owner, in accordance with which said owner would be free of

l iab i l i ty  for  sa les tax,  a l l  o f  which pet i t ioner  d id .

CONCLUSIONS OF LAW

A. That the purchases made by petit ioner constituted retai l

sa les subject  to  sa les tax wi th in  the meaning of  secEion 1105(a)

of the Tax Law.
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B. That the project owner, Orleans County Industrial

Development Agency, was a tax exempt organization within the

perameters of  sect ion 1116(a)  ( f )  o f  the Tax Law.

C.  That  pet i t ioner 's  purchases const i tu ted in tegra l

components of the building being erected, but said purchases

were made pursuanL to speci f icat ions,  a  b id  and a contract

sett ing forth a lump sum price, absent any breakdown of costs into

separate categor ies for  labor  and mater ia ls .

D. Ttrat petit ioner made purchases of tangible personal

property but did not sel l  said i tems to the proj ect oluner as

tangib le personal  proper ty  as requi red by sect ion 1115(a)  (15)  of

the Tax Law, as applicable in T972, since the lump surn contract

governed payment by owner to petit ioner, and, therefore, petit ioner

was the ultimate consumer. (ltcCtenaon glackto

State Tax Cornnrission, August L2, L97L)

E. That the petit ion of Smith Brothers Cons t ruc t i on  Co . ,  I nc .

or  use tax is  denied.

DATED: ALBAITIY, NEtrf YORK STATE TAX CO},IMISSION

S e p t e m b e r  1 ,  1 9 7 7


