
STATE OF NEW YORK
STATE TAX COMMISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f
RALPH SORREITTINA d/b/a
BONAPARTE R.ESTAI'R.ANT

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a  Rev i s i on  o f  a  De te rm ina t i on  o r  a  Re fund
of Sales & Use
Taxes under  Ar t i c le (q l  28  A 29  o f  rhe

by  enc los ing

a s  f o l l o w s :

( representa t ive

a true copy thereof

by Gg5ed**ldi mail upon Robert E. Rochl_in,

of)  the pet i t ioner  in  the wi th in proceeding,

i n  a  secu re l y  sea led  pos tpa id  w rapp 'e r  add ressed

AFFIDAVIT OF MAILING

Tax Law fo r  the  Year fs )  o r  Per iod(g)  :
D"centb"r 1, 1971 thioug , 1974.

State of New York
County of A1bany

John Htrhn ,  being duly sworn, deposes and says that

)Bhe is an employee of the Department of Taxat ion and Finance, over 1-8 years of

age,  and that  on the 25

Notice of Determination
CPA

day of November ,  L9 77, she served the within

53hififi"f; ffishli*,cciip=ry p.c. , cpA,s
5L6 Fifth Avenue
New York, I[:f 10036

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  in  a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

the  un i ted  s ta tes  Pos ta l  serv ice  w i th in  the  s ta te  o f  New york .

That deponent further says that the said addressee is the (representat ive

of the) pet i t ioner herein and that the address set forth on said \rrapper is the

las t  known address  o f  the  ( representa t ive  o f  the)  pe t i t ioner .

Sworn to before me th is

25 d71 of November ,  1977.
I
i  .  

- l  
n

{t7't  
' :

/ " '
V

rA- 3 (2 /7 6)



STATE OF NEW YORK
STATE TAX COMMISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f

RALPH SoRRENTINO dtb/a
BONAPARTE RESTAURANT

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a Revis ion of  a Determinat ion or  a Refund
of Sales and Use
Taxes under  Ar t ic le(s |  28 & 29 of  the
Tax  Law fo r  t he  Yea r (o )  o r  Pe r i odQ l )
December 1, 1971 through November 30, L974.

Sta te  o f  New York
County of Albany

'Tohn lluhn , being duly sworn, deposes and says that

She is an employee of the Department of Taxat ion and Finance, over 18 years of

age, and that on the 25 day of November ,  L977, she served the within

Notice of Determination by (crrasiEcxlt) mail upon Ralph Sorrentino
dfh/a Bonaparte Restaurant

by  enc los ing

a s  f o l l o w s :

(IIe9#IIare$UflEeilrlft the petitioner in the within proceeding,

a true copy thereof in a securely sealed postpaid r^rrapper addressed

Ea*gB "$e 5'fi8 gt33,gR/ "1613-Avenue M
Brookl1m, New york IL23O

and by deposi t ing same enclosed in  a postpald proper ly  addressed wrapper  in  a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

the  Un i ted  Sta tes  Pos ta l  Serv ice  w i th in  the  Sta te  o f  New york .

That deponent further says that the said addressee is the (fEpft3?t$t5trllfte

&zff ig pet i t ioner herein and that the address set forth on said wrapper is the

las t  known address  o f  the  (W)  pe t i t ioner .

Sworn to before me th is

25 day of November
/\

AFFIDAVIT OF MAILING

rA -3  (2176)
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J A M E S  H .  T U L L Y  J R , ,  p R E S I D E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

STATE OF NEW YORK

STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY. NEW YORK I2227
lHr lJe lttt

hf* irlrrlr ltltl
ffilE*n
Itll tm I
mrnr ntrn Dfffi
h? l- tillllr

please take notice of the ffi*,?il
of the State Tax Commission enclosed herewith.

I""":,1";"",:",:";.,T:="'.",1"llJit*h"td"l$t't#:r:'T:TY;#:""",
proceeding in court to review an adverse decision by the State Tax
Commission can only be inst i tuted under Art ic le 78 of the Civi l

3 ;il l' ff , H n,T 3, i,:'; "i " il: o lJ,",l u T " I ; [,T ?ff l" i n $ "ffi
from the date of this notice.

lnquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York L2227. Said inquir ies wi l l  be
referred to the proper authority for reply.

Petitioner's Representative

Taxing Bureau's Representat ive

TA-1  .12  (6 /7  7 )
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STAIE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Appl icat ion

o f

RALPH SORRENTINO d/b/a
BONAPARTE RESTAURANT

for  Revis ion of  a Determi_nat ion or  for
Refund of Sales and Use Taxes und.er
Articles 28 and 29 of the Tax Law for
the Per iod December 1,  l )11 t inrough
November 10,  1974.

Whether the Sales Tax

determined the appl icantrs

DETERMTNATION

Rr rno - , ,  + t  - ^ , , ^1 "  t he  USe  O f  i l f t a f kun * t t .  n rnnen . l r r,  e r r r  v  u 6 r r  u r r s  4 D s  u  r  u t d , I ' K u } , D  ,  } , t  u l y r  r J

tax l iab i l i ty .

FTNDINGS OF FACT

Applicant, Ralph Sorrentino d./b/a Bonaparte Restaurant, 1613 Avenue M,

Brooklyn, New York 112to, f i led an appl icat ion for revision of a determinat ion

or for refund of sales and use taxes under Arti-cl-es 28 and 29 of the Tax Law

for the period December 1, 1971 t t t rough November Jo, j9Z4 (r i le wo. 1o?o).

A smal-l claims hearing was held before Joseph Chyrywaty, Hearing Officer,

at the off i -ces of the State Tax Commission, f \^ io World Trade Center,  New york,

New York ,  on  Apr i l  28 ,  19TT a t  1 :1J  p .M.  App l ican t  appeared by  Rober t  E .

Rochlin' cPA- The sales Tax Bureau appeared by peter crotty, Esq. (rrant

Levit t ,  Esc1. ,  of  counsel)  .

ISSUE

1.  On October

tion and Demand for

3, 1975,, the Sales Tax Bureau

Payment of Sales and Use Taxes

issued a Not ice of Determina-

Due against applicant,



-2-

Ralph Sorrent ino d/b/a Bonaparte Restaurant,  for the period December 1'  1971

through November JO, 1974 in the amount of $15 1215.14 in tax'  plus penalty and

interest.  Said not ice was the result  of  an audit  of  the appl icantrs 'records.

2. The applicant owned and operated a restaurant during the period

December 1, 19?1 through November 10, 1974. The restaurant was primarily a

d. ining establ- ishment,  but i t  a lso served l iquor,  wine and beer to compl iment

i t s  mea ls .

3. On audit, the Sales Tax Bureau computed a markup of 266.1J petcent

for l iquor purchases and 19O.3 percent for beer purchases. The Bureau

estimated. the food markup to be 1lJ percent. The markup on food was based on

the auditorts experience. fhe markup percentages of l iquor and beer were

arr ived at through the review of their  respect ive purchases, with considerat ion

given to the following varlables:

a. Amount of l iquor served per dr ink i .e.  1 oz- for
highballs and 1/z oz. for cocktails.

b.  Sel l ing pr ice per dr ink.

c.  Amounts of spi l lage or waste.

4. Applicantrs markup on purchases rel-ating to the sal-e of food during

the period December 1, 1971 through November 30, 1974 was 150 percent.

CONCLUSIONS OF LAW

A. That

t a n h n i  n t t a c  i  n

the result ing

1 n 4  a a r o a n f  i  s

the Sales Tax Bureau used established

arriving at the markups for liquor and

narkups are correct. That the markup

h a p a h r r  n a d r r a a d  f n  1 6 O  n a n n a n f -r r e r  s  v J  |  , / v  y v L

audit  procedures and

beer purchases, and that

on food est imated to be



-t-

B. That the application of Ralph Sorrenti-no,, a/b/a Bonaparte Restaurant,

is granted to the extent of reducing additional sales tax due for the period

December 1, 1971 t l t rough November JO,,  1974 from $15,215.14 to f f9, ,761.55,,

together with such interest as may be lawfully due; that the Sales Tax Bureau

is hereby directed to accordingly modify the Not ice of Determinat ion and

Demand for Payment of Sales and Use Taxes Due i-ssued October J, 1975; and that,

except as so granted, the application is in al.l other respects denied.

DATED: Albany, New York

N o v e m b e r  2 5 ,  L 9 7 7

A : , r -  \ / "
V \\I-- L."^-; L,r,'-t--.^^-----

STATE TAX COMMISSION

COMMISSIONER

SSIONER


