
STATE OF. NEW YORK
STATE TAX COM!,IISSION

In the l"latter of the Petitlon
:

o f

STOUFFER MANAGEMENT FOOD SERVICE, INC.
For a Redeterminat ion of a Def ic iency or :
a Revision of a Determination or a Refund
of  Sa les  and Use ;
Taxes under Art ic le (s) 28 artd 29 of the
Tax Law for the tre{q:ac Period (s) :

6 / L/ 7L rhroueh_ 2 / 28 / 74.

State of New York
County of Albany

AFFIDAVIT OF UAILING

Bruce Batchelor , being duly sworn, deposes and says that

gItie is an employee of the Department of Taxation and Fl.nance, over 18 years of

age, and that on the 3rd day of June ,  19 77 r:€he served the wlthln

Notice of Determination bV kemdf*s$ mail upon Stouffer Management

Food Service, In6renrereoffijfisc:ef) the petitioner ln Ehe within proceedlng,

by enclosing a true copy thereof in a securely sealed postpaLd wrapper addreseed

as fol lows: Stouffer Management Food Service, Inc

ti:;.ffilluof;I:"uz+r*
and by deposlt ing same enclosed in a postpaid properly addreesed wrapper in a

(post of f ice or off ic ial  depository) under the excluslve care and custody of

the United States Postal  Service within the State of New York.

That deponent further says Ehat the said addressee is the 6f*n*gOeg[g61lg6(

xgfcFfo1) petitloner herein and that the address ser forth on said nraPper is the

last knorrm address of the (Def36g**Rigg.f,ftxtfon) petltloner.

Svorn

3rd

Eo

d a

before me this

of June , L977.
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STATE OF, NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t lon
:

o f

STOIIFFER MANAGEI{ENT FOOD SERVICE,

For a Redeterminat ion of  a Def ic iency or
a Revision of a Determlnation or a Refund
of  Sales and Use
Taxes under  Ar t icLe(s)28 and 29 of  the
Tax Law for the Ireo(bk>gf Period (s)
6 | I l  7L through 2l 281 74.

Sworn co before me thls

3rd day of Jr:ne

INC AFFIDAVIT OF MAILING

State of New York
County of Albany

BruCe Batchelor , belng duly sworn, deposes and says that

ghe is an employee of the Department of Taxation and Flnance, over 18 years of

age, and that on the 3rd day of June , L9 77r:€he served the wlEhin

Notice of Determination by (scn6if,*ad) nail upon Jonathan B. Altschuler,

Esq. (representative of) the petlt loner ln the within proceedlng'

by enclosing a true copy thereof in a securely sealed postpaLd wrapper addressed

as fo l lows:  Jonathan B.  A l tschuler ,  Esq.
138 West  50th Street ,  Sui te  1834
New York, New York 10020

and by deposit ing same enclosed in a postpaid properly addressed wrapper ln a

(post off lce or off i .cial depository) under the excluslve care and custody of

the United States Postal Servlce within the State of New York.

That deponent further says that the said addressee ls the (representative

of the) petit loner herein and that the address set forth on said lrrapper is the

last known address of the (representative of the) petit loner.

,  Lg77
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STATE TAX COMMISSION

r

STATE OF NEW YORK

DEPARTMENT OF TA)(ATION AND FINANCE

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L B A N Y ,  N . Y .  1 2 2 2 7

Junr 3, L977

$tfirfffr ltnegmilt Food $rnrlco, InG.
13?5 Eucltd Awnr
Clrwlnd, Ohio 441II

&nthmnr

Please take notice of the DgIBRI.fiAf,nOfl
of the State Tax Conunission encLosed herenrith.

Please take further notice that pursuant to
Sect ion(s) 1190 ed t24t of  the Tax Law, any
proceeding in court to review an adverse deci-
sion must be commenced within 4 g[tlU

from the date of this not ice.

A D O R E S S  Y O U R  R E P L Y  T O

rE L E PH'N E:,r, #l?ifillS-

Inquiries concerning the computation of
due or refund allowed in accordance with
decision or concerning
hereto rnay be addressed
will be referred to the

to the und

Proper

tax
th is

reLat ive
. They

v.

3i Coburn
TrxEnc.

cc: Pet i t ioner 's Repres a t i ve :

Taxing Bureauts Representat ive:

rA -1 .12  (L /76 )
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STATE OF NEW YORK

STATE TAX COMMISSION

In the Mat ter  o f  the APPl icat ion

o f

STOUFFER MANIAGEMENT FOOD SERVICE, INC.

for  Revis ion of  a  Determinat ion or  for
Refund of Sales and Use Taxes under
Articles 28 and 29 of the Tax Law for
the Per iod June 1,  L97L through
Februa ry  28 ,  L974 .

DETERMINATION

t -

App l i can t ,  S tou f fe r  Managemen t  Food  Serv i ce ,  I nc . ,  o f  f 375

Eucl id  Avenue,  Cleveland,  Ohio 44LL5,  has f i led an appl icat ion

for  rev is ion of  a  determinat ion or  for  re fund of  sa les and use

taxes under  Ar t ic les 28 and 29 of  the Tax Law for  the per iod

June  1 ,  L97L  th rough  Februa ry  28 ,  L974  (F i1e  No .  1 f301 ) .

A formal hearing was held before Edward L. Johnson, Hearing

Off icer ,  3 t  the of f ices of  the State Tax Commiss ion,  Two Wor ld

T rade  Cen te r ,  New York ,  New York ,  oo  Apr i l  27 ,  L976  a t  9 :15  A .M.

The appl icant  appeared by Jonathan B.  A l tschuler ,  Esq.  The

Sa les  Tax  Bureau  apPeared  by  Pe te r  C ro t t y ,  EsQ. ,  (A1 -exander  VJe iss ,

Esq . ,  o f  counse l ) .

ISSUE

Whether  appl icant ,  a  food serv ice corporat ion which operated

in-house restaurant faci l i t ies for employees under contracts with

var ious employers,  was l iab le for  sa les tax on re imbursed costs ,

management fees and subsidy payments, which it  received under

sa id  con t rac ts .
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FINDINGS OF FACT

1. Applicant, stouffer Management Food service, Inc.

( "Stouf f€r" ) ,  is  a  Delaware corporat ion wi th  i ts  pr inc ipa l  o f f ices

at 1375 Euclid Avenue, Cleveland, Ohio 44LL5. During the period

under review, June 1, L}TL through February 28, L974, Stouffer and

its predecessor eorporations were duly auxhorized and quali f ied to

do business in the State of New York.

Z. At aI1 t imes relevant, Stouffer was engaged in the busi-

ness,  in ter  a l ia ,  o f  operat ing restaurants and cafeter ias for

business corporations in the New York Metropoli tan Area including

Amer ican Broadcast ing Companies Inc. ,  Bur l ington Industr ies,  Inc ' ,

Equitable Life Assurance Co., Insurance Company of North America,

I 'Larine Midland Bank of New York, New York Telephone Co., J. C.

Penny Company,  Inc.  ,  Reade.r 's  Digest  Associates,  Inc.  ,  Smi th Barney

&  co .  I nc .  and  J .  P .  s tevens  &  co . ,  I nc .  ( "Corpo ra t i ons " ) .

3 .  The Corporat ions ut i l ized the serv ices of  Stouf fer  to

provide food service on their premises as a convenience to them

for a substantial non-compensatory business reason, namely, the

lack of  nearby reasonably  pr iced food fac i l i t ies.

4. Stouffer provided its food service pursuant to the terms

of  " food serv ice contracts"  wi th  each of  the Corporat ions.  The

terms of the agreements were designed to provide that Stouffer

would recover the expenses of operating the food service Programs

and also receive a separate management fee which was either a

fixed amount per month, or an agreed percentage of the sales

rece ip t s  ac tua l l y  co l l ee ted .
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5.  The food serv ice agreements prov ided that  Stouf fer  would

recover  i ts  expenses f rom: (a)  actual  receipts  f rom sales of

meals  to  employees of  the Corporat ions ( for  which sa les taxes were

col lected and remi t ted to  the State) ;  (b)  the Corporat ions,  when

the receipts  f rom the employees were less than Stouf fer 's  expenses

of providing food service under the contracts ( including the

management  fee) ;  and (c)  the Corporat ions to ta l ly  when the contract

provided ttLat Stouffer did not col lect money from individual em-

ployee patrons. trr lhere Lhe income from the individual employees

exceeded the agreed expenses,  the contracts  prov ided that  Stouf fer

would pay the Corporat ions the excess money co l lected.

6.  B i l l ings to  the Corporat ions were on a month ly  bas is .

For  b i l l ing purposes,  appl icant  sent  the Corporat ions month ly

statements i temiz ing the actual  cost  o f  food and serv ices and the

management  fee,  wi th  a credi t  for  the receipts  actual ly  co l lected

by Stouffer. Attached to the statement was an itemization of each

cos t ,  such  as  "mea t , "  "da i r y  p roduc ts r "  e t c .  The  i t em iza t i on  was

of  to ta l  cost  and was not  re la ted in  anv wav to  the cost  o f  the

indiv idual  meals .

7.  In  those food serv ice agreements that  prov ided that  the

employees pay a pr ice for  the meal-s  served them, SLouf fer  co l lected

sales tax and remi t ted same to the State.

8.  At  those locat ions where appl icant  d id  not  co l lect  money

from the individual employees but bi l led one of the Corporations for

costsp lus a management  fee,  no tax was co l lected on such receipts .

At the remaining locations where the prices charged the employees
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were below cost  and appl icant  b i l led the company for  subsidy

charges ( inc lud ing the management  fee) ,  ro  tax was co l lected on

such  rece ip t s .

9 .  0n  December  13 ,  L974 ,  as  the  resu l t  o f  a  f i e ld  aud i t ,

the Sales Tax Bureau issued a Notice of Determinat. ion and Demand

for Payment of Sales and Use Taxes Due against the applicant in

t he  amoun t  o f  $329 ,827 .95 ,  p l us  pena l t y  and  i n te res t  o f  $95 ,989 .83 ,

f o r  a  t o ta l  o f  $425 ,8L7 .78  (No r i ce  No .  90 ,753 ,630 ) .  I r  asse r t ed

the addit ional tax due on (a) receipts where applicant did not

collect money from the individual employees, but bi l led the

employer for costs plus a management fee, (b) receipts from

employers where the prices charged the individual employees were

below cost  and appl icant  b i l led the employer  for  subsidy charges

( inc lud ing the management  fee) ,  (c)  capi ta l  acquis i t ions,  and (d)

expense purchases.

At  those locat ions where appl icant  Stouf fer  co l lected noth ing

for  meals  d i rect ly  f rom the employees ( i tem a) ,  reeeipts  on which

no sales tax was collected for the period under review amounted to

$1 ,006 ,535 .00 .  The  Sa les  Tax  Bureau  found  the re  was  a  sa les  tax

due  o f  i 70 ,457 .45  on  t hese  rece ip t s .

At the other locations where the meal prices charged employees

were below cost  and appl icant  Stouf fer  b i l led i ts  customer corpora-

t ions for  subsidy charges ( i tem b) ,  the unrepor ted receipts  amounted

to  $3 ,763 ,827 .00 .  The  Sa les  Tax  Bureau  found  the re  was  a  sa les  tax

due  o f  $254 ,L48 .13  on  t hese  rece ip r s .
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Applicant agrees to the addit ional tax l iabi l i ty respecting

the capi ta l  acquis i t ions and expense purchases ( i tems c and d) ,

i n  t he  amoun t .  o f  $5 ,222 .37 .

10.  Stouf fer  t imely  f i led an appl icat ion for  rev is ion of  the

Notice of Determination and Demand for Payment of Sales and Use

Taxes Due.

CONCLUSIONS OF LAW

A. That  sect ion 1105 (d)  ( i )  o f  the Tax Law imposes a tax

upon". . . the receipts  f rom every sa le of  beer ,  wine or  o ther

alcoholic beverages or any other drink of any nature, or from

every sale of food and drink of any nature or of food alone, when

sold in or by restaurants, taverns or other establishments in

this state, or by caterers, including in the amount of such

receipts any cover, minimum, entertainment or other charges made

to patrons or  customers. . . in  a l l  instances where the sa le is  for

consumpt ion on the premises where so1d. .  . .  "

B. That palanents received by applicant, Stouffer Manage-

ment Food Service, Inc., under contracts where no money was to

be collected from the individual employees, but where the employer

was to be bi l le.d for costs plus a managfernent fee, were receipts

f rom the sa le of  food and dr ink taxable under  sect ion 1105 (d)  ( i )

of the Tax Law.

C. That payme.nt.s received by applicant under contracts

where the prices charged the individual employees were below cost

and applicant bi l led the employer for subsidy charges (including
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the management  fee)  are " . . .o ther  charges made to pat rons or

cus tomers . . . "  w i th in  rhe  mean ing  and  i n ten t  o f  sec t i on  l l 05 (d ) ( i )

o f  the Tax Law and are thus subject  to  sa les tax.

D. That the appl- ication of Stouffer Management Food Service,

Inc.  is  denied and the Not ice of  Determinat ion and Demand for

Payment  of  sa les and use Taxes Due,  issued December 13,  L974,  is

sus  ta ined .

DATED: Albany, New york

June 3, L977

STATE TA)( COMMISSION

l .  I  n<- . ' | ,  /

P##: t*tn'4
I


