
STATE OF I'{EW YORii

STATE TA.]i Coi"trfiSSIOi]

I n  the  Ma t i . e r  o f  t he  Pe t i t i cn

ROCCO TE.D.l4rNr, OFFICER.
JUI.IE'S EI.,IPORIUi,I OT BTJFFALO, INC.

fo r  Rev i s ion  o f  a  De te rm ina t i on  o r  f o r
Re fund  o f  Sa l -es  and  Use  Taxes  under
Ar i i c l es  28  and  29  o f  t he  Tax  La i v  fo r
the  Per iods  June  i ,  L974  to  i ' l ovenber  30
1 0 1 / ,

DECISiON

Pe t i t i one r ,  P .occo  Te rm in i ,  r es i d i ng  e t :  833  P rospec t  A - . , r enue ,

Bu f  f a io ,  i l e rn /  Yo rk  L42L3  ,  an  o f  f i ce r  o f  Ju i i e ' s  Emoor ium o f

Bu f f a l o ,  I i i c . ,  l o ca ted  a t  L2 /+  E lnnvood  Avenue ,  Bu f f a l o ,  Ne r , '  Yo rk ,

f i l ed  a  pe t i t i on  fo r  rev i s ion  o f  a  d .e te rm ina t i on  o r  f o r  re funC

o f  sa les  and  use  taxes  under  A r t i c l es  28  and  29  o f  t he  Tax  La rv

fo r  t he  pe r io i s  June  1 ,  L97 t+  th rough  Nove :nbe r  30 ,  T974  (F i l e

i do .  11008 )  .

A  fo r i na l -  i r ea r ing  was  he id  be fo re  A lan  R .  Go l - i< - i n ,  Esq . ,

I {ea r ing  O f f i ce r ,  a i  t he  o f f i ces  o f  t he  s ta te  Tax  co r imn iss ion ,

S ia te  O f f i ce  Bu i l c i i ng ,  65  Cou r t  S t ree t ,  B - , - r f f a l o ,  Ne ' s  Yo rk ,  o i l

l 4a r ch  l l ,  L974  a t  l 0 : 30  A . i ' 4 .  Pe t i t i one r  appea red  b i i  T imo thy

Kane ,  Esq .  The  Sa les  Tax  Bu reau  aopea red  bv  Pe te r  C ro r i y ,  Esq . ,

(A rno ld  l f .  G lass ,  Esq . ,  o f  Counse l ) .
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Whethe r  no+ - i i i n -o r  pocco  Te rm in i ,  was  a  respons ib l e

o f f i ce r  o f  t he  co rpo ra te  Laxpaye r ,  Ju l i e ' s  Empor ium o f  Bu f fa lo ,

rnc . ,  and  the reby  i nd i v idua l l y  l i ab le  fo r  sa les  and  use  taxes

assessed  to  sa id  co rpo ra t i on  and  unpa id  by  sa id  co rpo ra t i on  fo r

the  pe r iod  June  1 ,  L974  th rough  November  30 ,  L974 .

FINDINGS OF FACT

l .  The  Sa les  Tax  Bureau  i ssued  no t i ces  o f  de te rm ina t i on

da ted  oc tobe r  27 ,  L975 ,  March  13 ,  L975  and  two  o the rs  under  an

ear l i e r  da te ,  based  on  es t ima tes  cove r ing  on l y  the  pe r iods  o f

June  l ,  L974  to  November  30 ,  L974 .

2 .  The  pe t i t i one r ,  Rocco  Te rm in i ,  f i l ed  an  App l i ca t i on  fo r

I {ear ing to  Review a Determinat ion on or  about  March 19,  L975,

d i spu t i ng  pe t i t i one r ' s  l i ab i l i t y  as  a  r espons ib l e  co rpo ra te

o f f i ce r .

3 .  Pe t i t i one r  vo lun ta r i l y  submi t ted  any  and  a l l  ava i l ab le

books and records for  audi t  and rev iew by the Sales Tax Bureau.

4 .  Ju l i e ' s  Empor i um o f  Bu f f a l o ,  I nc . ,  was  a  domes t i c  co rpo ra -

t i on  o rgan i zed  by  pe t i t i one r ' s  a t t o rney ,  N i cho las  sa rgen t ,  t hen

ac t i ng  fo r  pe t i t i one r .  Sa id  a t to rney  was  to  be  an  eoua l  sha re -

ho lde r  f o r  f a i r  cons ide ra t i on .

5 .  N icho las  sa rgen t  and  pe t i t i one r ,  ac t i ng  l i ke  pa r tne rs ,

expended t ime,  ef for t  and money in  organiz ing sa id corporat ion,

acqu i r i ng  rea l t y ,  and  c rea t i ng  a  res tau ran t  un t i l  abou t  May  27 ,

L974 ,  d t  wh i ch  t ime  pe t i t i one r  l os t  a l l  con t ro l  t o  N i cho las  Sa rgen t .
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6 .  A t  a l l  t imes ,  N i cho las  Sa rgen t  and  no t  pe t i t i one r ,

Rocco  Te rm in i ,  had  possess ion  and  con t ro l  o f  a l l  co rpo ra te

books  and  reco rds ,  and  a l l  ou ts ide  reco rds  such  as  bank  l oan

app l i ca t i ons ,  bank  accoun t  reso lu t i ons ,  l i quo r  l i cense  app l i ca t i on ,

ecc .

7 .  F rom and  a f t e r  May  27 ,  L974  un t i l  November  13 ,  L974 ,

pe t i t i one r  had  no  con t ro l  wha tsoeve r  o f  sa id  co rpo ra t i on ,  and  i n

fac t ,  had  no  p r i v i l ege  o f  ope ra t i on  much  l ess  respons ib i l i t y .

I - r r r+ -ho r  na f r ' t i one r  was  on l y  on  sa id  p remises  fou r  (4 )  o r  f i ve  (5 )-  9 r  v l r v ^ ,

t imes  th roughou t  t ha t  pe r iod ,  and  then  on l y  as  a  cus tomer .

8 .  N i cho las  Sargen t  i n fo rmed  pe t i t i one r ,  Rocco  Te rm in i ,

that  the la t ter  had no s tock and that  the books and bank accounts

were  changed  de le t i ng  pe t i t i one r ,  and  tha t  t he  ope ra t i ng  s ta f f  o f

Ju l i e ' s  Enpor ium o f  Bu f fa lo ,  I nc .  was  to ld  by  N icho las  Sargen t  t o

igno re  the  pe t i t i one r ,  s i nce  he  had  no  i n te res t  i n  sa id  en te rp r i se .

The  doo r ,  o f f i ce  and  sa fe  l ocks  we re  a l l  r ep laced .

9 .  The  pe t i t i one r  co ra lenced  va r ious  su i t s  aga ins t  N icho las

Sargent  to  rect i fy  un larr fu l  aets  of  the la t ter .  Numerous conferences

were  conduc ted  w i th  counse l  t o  nego t i a te  buy -ou t  ag reemenEs ,  none  o f

which were ever  consummated.

10 .  The  pe t i t i one r  d . i d  no t  ac t i ve l y  pa r t i c i pa te  i n  t he  ope ra -

t ion of  sa id bus iness f rom and af ter  NIay 27,  L974 in  that  he made

no  pay ro l l s ,  pu rchase  o r  sa les ,  r , , / r o te  no  checks ,  pa id  no  b i l l s ,

ne i ther  h i red nor  f i red any employees,  and had no say in  the management

o f  sa id  resLauran t .
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11 .  The  pe t i t i one r  was  to ld  on  November  13 ,  L974  tha t  he

could have the business back.  He went  to  the premises and found.

i t  a lmos t  empty  and  c losed .  Because  o f  a  b l i zza rd .  t he  nex t  d "y ,

pe t i t i one r  f a i l ed  to  open ,  and  upon  examina t i on  o f  t he  books  and .

reco rds  du r ing  tha t  nex t  day ,  neve r  reopened  sa id  res tau ran t .

L2 .  Wage  and  Hour  D iv i s ion  cases  aga ins t  t he  co rpo ra t i on

were  reso l ved  pe rsona l l y  by  N icho las  Sargen t  and  no t  by  the

pe t i t i one r  no r  t he  co rpo ra t i on .

13 .  Unre la ted  th i rd  pa r t i es  w i tnessed  f i gh ts  i n  pub l i c  be tween

Pe t i t i one r  and  N icho las  Sargen t  du r ing  wh ich  pe t i t i one r  su f fe red

L " - . i 1 - i ^ r " ^ -  ^ ^ )  ^ r - ^ -r rur i i . l l rar ron,  and shame as wel l  as bodly  in jury ,  and in  the course

o f  wh ich  pe t i t i one r  was  to ld  by  N icho las  sa rgen t  t o  l eave ,  t o

stay away,  and to  avoid inrer fer .n ' .o  s ince the former had no

au tho r i t y  i n  t he  bus iness .

L4.  That  the In ternal  Revenue Serv ice determined.  pet i t ioner

bo re  no  l i ab i l i t y  f o r  Federa l  t axes  s ince  pe t i t i one r  was  no t  a

respons ib l e  co rpo ra te  o f f i ce r .

CONCLUSIONS OF LAI,I

A .  Tha t  sec t i on  1133  o f  t he  Tax  Law requ i res  pe rsons  to

co l l ec t  t ax ,  and  sec t i on  l l 3 l  desc r i bes  t hose  f a l l i ng  i n  t he  ca tego ry

o f  "pe rsons  requ i red  to  co l l ec t  t ax "  as  i nc lud ing  bu t  no t  l im i ted .

+ -  ̂  l l  - - r .  ^ t r t r :  ^L \J  dLLy  u ! r r c : e r  o r  emp loyee  o f  a  co rpo ra t i on . . . * ; "  as  such  o f f i ce r

o r  emp loyee  i s  under  a  du ty  to  ac t  f o r  such  co rpo ra t i on .  .  .  "
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B .  Tha t  du r ing  the  pe r iods  o f  June  l ,  L974  th rough

November  30 ,  L974 ,  pe t i t i one - r ,  Rocco  Te rm in i ,  was  no t  a

respons ib l e  o f f i ce r  o f  Ju l i e ' s  Empor i um o f  Bu f f a l o ,  I nc .  as

def ined in  sect ion l13 l  o f  the Tax Law as referenced imrnediate ly

ab ove.

C .  Tha t  desp i t e  pe t i t i one r ' s  w i sh  t o  pa r t i c i pa te  i n  and

con t ro l  sa id  co rpo ra t i on ,  he  was  v io len t l y ,  ca tego r i ca l l y

(pe rhaps  un law fu f f y )  and  e f fec t i ve l y  d i scha rged ,  t e rm ina ted

andlor  severed f rom any v iab le connect ion to  Ju l ie 's  Ernpor ium

o f  Bu f f a l o ,  I nc . ,  by  N i cho las  Sa rgenL .

D .  Tha t  t he  pe t i t i on  o f  Rocco  R .  Te rm in i  i s  g ran ted  and

the  no t i ces  o f  de te rm ina t i on  i ssued  aga ins t  sa id  pe t i t i one r

as  an  o f f i ce r  o f  Ju l i e ' s  Empor i um o f  Bu f f a l o ,  I nc . ,  a re  he reby

cance l l ed .

DATED: ALBANY, NEW YORK
Augus t  ! 6 ,  L977

STATE TAX CO}trfiSSION
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CO}MISS IONER


