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STATE OF NEW YORK
STATE TAX COMMISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f

TIMRMAX WIRE CORP.

Fo r  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a Revis ion of  a Deterrn inat ion or  a Refund
of Sal-es & Use Taxes
Taxbs  unde r  A r r i c l e  ( s )  28  &  29  o f  r he
Tax Law for the meXDnft)XHX Period(X)fnaea
Aueust  J l ,  1974

AFFIDAVIT OF MAILING

b y

a s

Sta te  o f  New York
County of Albany

John Huhn , being duly sworn, deposes and says that

phe is  an empLoyee of  the Department  of  Taxat ion and Finance,  over  18 years of

age,  and that  on the lJ th day of  December ,  L9 77,  She served the wi th in

Notice of Determination by {xXXKIXX&{Xmai1 upon Thermax Wire Corp.

IffiHfflsiiilIrrrxiltxdx} the petitioner in the within proceeding,

enc los ing  a  t rue  copy  thereo f  in  a  secure ly  sea led  pos tpa id  wrapper  addressed

fol lows: Thermax Wire Corp.
32-02 Linden Place
Flushing, New York 11354

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  in  a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

the  un i ted  s ta tes  Pos ta l  serv ice  w i th in  the  s ta te  o f  New york .

That deponent further says that the said addressee is theX(i€P0€Ged0eOO06

1$6OSeCdC pet i t ioner herein and that the address set forth on said v/rapper is the

last known address of rhe {fD€AO€€gO$gOOggfg&Xqbg| peririoner.

Sworn

13th

to

d a

be fo re  me  th i s

of December , L9 7?.
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STATE OF NEW YORK
STATE TAX COMMISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f

TI{ERMAX WIRE CORP.

For a Redeterminat ion of  a Def ic iency or
a  Rev i s i on  o f  a  De te rm ina t i on  o r  a  Re fund
of Sales & Use Taxes
Taxes  unde r  A r t i c l e ( s )  ZB  &  29  o f  r he
Tax Law for rhe XdIXXOOOG Period (q0 nnaeA
August, 71, 1o?4

S ta te  o f  New York
County of Albany

AFFIDAVIT OF MAILING

John Huhn , being duly sworn, deposes and says that,

Xhe is an employee of the DeparLment of Taxat ion and Finance, over 18 years of

age, and that on the 13Lh day of Decenber ,  L|ZT ,  Xhe served the within
Ramesh Sarva, CPA

Notice of Determi_nation by {n0mmtl4fi mail upon Kopelan, Gol-d & Company

(representat ive of)  the pet i t ioner in the within proceeding,

by  enc los ing  a  t rue  copy  thereo f  in  a  secure ly  sea led  pos tpa id  wrapper  addressed

as fol lowr. Ramesh Sarva, CPA
Kopelan, Gold & Company
555 Ti-ftlt Floor
New York City,  New York 1OO1Z

and by deposit ing same enclosed in a postpaid properly addressed wrapper ln a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

the  un i ted  s ta tes  Pos ta l  serv ice  w i th in  the  s ta te  o f  New york .

That deponent further says that the said addressee is the (representat ive

o f  the)  pe t i t ioner  here in  and tha t  the  address  se t  fo r th  on  sa id  wrapper  i s  the

last known address of the (representat ive of the) pet i t ioner.

Sworn

11+h

be fo re  me  th i s

of  December

to

d a

rA -3  (2 /76 )



J A M E S  H .  T U L L Y  J R . ,  P R E S I D E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

srA+E oF NEw YoRK
STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

$rcr$rr 19t Wl

&xtx Strrr ftr?,
5e.Of td'stlrp Htmr
flrrrLbgs tw Isst lltttl

0rntlmtt

Please take notice of the SftUil.n:tlOg
of the State Tax Commission enclosed herewith.

You have now exhausted your r ight of  review at the administrat ive
level. Pursuant to section(s) titfi l 1& of the Tax Law, any
proceeding in court  to review an-adverse-decision by the State Tax
Commission can only be inst i tuted under Art ic le 78 of the Civi l
Pract ice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within l ktfl
from the date of this notice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York L2227. Said inquir ies wi l l  be
referred to the proper authority for reply.

cc: Pet i t ioner 's Representat ive

Taxing Bureau's Representat ive

'rA-r.r2 (6/77)



STATE OF NEW YORK

STATE TAX COMMISSION

In Lhe Matter of the Application

of

THERMAX WIRE CORP.

for Revision of a Determination or for
Refund of Sales and Use Taxes under
Articles 2A and 29 of the Tax Law for
the Per iod Ended August  31,  L974.

Whether applicant cancelled a purchase

and was, therefore, entit led to a refund of

purchase.

DETERMINATION

Appl icant ,  Thermax Wire Corp. ,  32-02 L inden Place,  F lushing,

New York 11354,  f i led an appl icat ion for  rev is ion of  a  determina-

t ion or  for  re fund of  saLes and use taxes under  Ar t ic les 28 and

29 of the Tax Law for the period ended August 31, 1974 (Fi le No.

l_s94s )  .

A smal l  c la ims hear ing was held before Phi l ip  Mercur io ,  Hear-

ing Off icer, at the off ices of the State Tax Commission, I\ ,rto World

Trade Center, New York, New York, on January 28, L977. Applicant

appeared by Ramesh Sarva, CPA. TLre Sales Tax Bureau appeared by

Peter  Crot ty ,  Esq.  (Frank Levi t t ,  Esq. ,  o f  counsel ) .

ISSUE

of equipment and parts

taxes paid on said
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FINDINGS OF FACT

1- On February 28, L974, appl icant ordered cert ,ain product ion

equipment from Ttre Ertwist le Company of Hudson, Massachusetts. Sub-

sequent to said date, applicant ordered nominal addit ions to said

equipment. Ttre net price of said equipment and addit ions was

$79  , 994 .50  .

2. TLre nature complexity and electr ical requirements of the

production equipment demanded that iL be assembled, tested and mod-

if ied to meet the required specif ications of applicant upon its

insta l la t ion at  appl icant 's  p lant  in  F lushLng,  New York.

3. The production equipment was delivered, to applicant's

plant on June 2L, L974. Ttre instal lat ion was not completed unti l

December of L974.

4. Applicant received invoices for the equipment from The

Ertwistle Company in August of 1974. Tkre invoices did not include

charges for sales tax and vrere not paid by applicant.

5 .  Upon receipt  o f  t t re  invoices,  appl icant ,s  account ing s taf f

recorded on its books the production equipment and the accrued sales

tax d.ue on the purchases in the amount of $3, 199. ?8. Applicant re-

ported and paid the sales tax on its quarterly sales tax return f i led

for the period ended August 31, L974.

6. In connection with the instal lat ion of the production equip-

ment purchased from TLre Ertwist le Company, applicant ordered miscel-

laneous insta l la t ion par ts  f rom Conai r ,  Inc.  a t  a  pr ice of  93,550.O0
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Applicant received invoices for these parts from Conair, Inc. in

August  o f  L974.  Sales tax was not  inc luded on the invoices.

7.  Upon receipt  o f  the invoices f rom Conai r ,  Inc. ,  appl icant 's

accounting staff recorded the parts on its books, and accrued, re-

ported and paid the tax due in the amount of $142.00 in the same

manner as for the production equipment received from Ttre Entwistle

Company. However, i t  was applicant's internal policy that the

accounting staff could authorize palzment for amounts less than

$5 ,000 .00 .  The re fo re ,  a  check  i n  t he  amoun t  o f  $3 ,550 .00  was  au to -

mat ica l ly  submit ted to  Conai r ,  Inc.  as fu l l  payment  of  the invoices.

8. During the early part of August, 1974, applicant approached

the Chemical Bank to make f inancial arrangements for the production

equipment purchased from TLre Entwistle Company and the parts pur-

chased f rom Conai r ,  Inc.

9.  As a resul t  o f  appl icant 's  d iscuss ions wi th  the Chemical

Bank, Chemlease Worldwide, rnc. (rather than applicant) purchased

the production equipment from Tkre Srtwistle Company and the parts

from Conair, Inc. and leased the same to applicant. Sales tax was

charged by Ctremlease Worldwide, Inc. on the monthly rental charges.

10. TLre Srtwistle Company submitted an invoice to Chemlease

Wor ldwide,  Inc.  in  the amount  of  $79,990.50 for  the product ion

equipment- Chemlease worldwide, rnc. made payment to rtre H:twist le

Company for the total amount of the invoices.
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11' Although there is no evidence to indicate that ctremlease

wor ldwide,  rnc.  h ,as invoiced by conai r ,  rnc.  for  the insta l la t ion

par ts ,  chemlease,  rnc.  submit ted payment  of  $3,550.00 to  conai r ,  rnc.
Appl icant 's  payment  of  93,55o.oo (which was submit ted in  fur r  pay_
ment of the parts) was refunded to the applicant by conair, rnc.

L2 '  on June rg,  Lg75,  appr icant  submit ted an appl icat ion for
refund of  tax in  the amount  of  g3,341.78,  which represented the tax
it had paid on the production equipment and the instarlat ion parts
involved herein- rt did so upon the grounds that i t  had cancelled
the purchases.

13' on August 22, Lgrs, the sales Tax Bureau informed the
appl icant  that  i ts  c la im for  re fund in  the amount  of  $3,341.79 was
denied in fuI1, upon the grounds that i t  appeared that two taxabre
transactions were made, namely, the originar purchase of the pro-
duction equipment and instal lat ion parts which were later disposed
of, and the rental from Chemlease Worldwide, fnc.

CONCLUSIONS OF I,AW

A' That the facts clearly indicate that the production equip-
ment and instarration parts were purchased by applicant from The
fri twistre company and conair, rnc., respectively. However, due to
appl icant 's  f inaneiar  ar rangements wi th  c l remlease worrdwide,  rnc. ,
the or ig ina l  purchase had to be caneel led.
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B. Ttrat the original sales of production equipment and in-

stal lat ion parts to applicant by TLre Ertwist le Company and Conair,

Inc. ,  respect ive ly ,  were cancel led.

c. Ttrat the application of Thermax Wire Corp. is granted.

DATED: Albany, New York

December 1J,  1977

\C,,h*

COMMISSIONER


