
STATE OF NEW YORK
STATE TAX COMMISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f

CHARLES J. TRENTACOSTE
d/b/a C. TRENTACOSTE & SON

For  a  Rbdb te rm ina t i on  o f  a  De f i c i ency  o r
a Revis ion of  a Determinat ion or  a Refund
of Sales and Use
Taxes  unde r  A r t i c l e  ( s )  28  &  29  o f  t he
Tax Law f or the tse+€}s Period (s)

Mar"eh 1, 1a7l throrigh Arrgrrst 3'l , 
' l  o73

S ta te  o f  New York
Countv of  Alhqnrr

AFFIDAVIT OF MAILING

John llul*r , being duly sworn, deposes and says that

qhe is an employee of the Department of Taxat ion and Finance, over 18 years of

age, and that on the 29th day of Septembe- l\7 r fhe served the within

Notice of Determination by (ffi) mail uPon g6."1es J.

Trentacoste (M the pet i t ioner in the within proceeding,

by enclosing a true copy thereof in a securely seaLed postpaid wrapper addressed

as fol lows: I / r .  Charles J.  Trentacoste
d/b/a C. Trentacoste & Son
1216 Nost"and Avenue
Brooklyn, New York 11225

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  in  a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

the  Un i ted  Sta tes  Pos ta l  Serv ice  w i th in  the  Sta te  o f  New York .

That deponent further says that the said addressee is the (prygmggQpffre

ff idfuq) pet i t ioner herein and that the address set forth on said wrapPer is the

las t  known address  o f  the  (M)  pe t iL ioner .

be fo re  me  th i s

of  sentemheu L977.
vvy  vvr4evr

Srnrorn to

2gr,TL day

0

rA-  3 (2 /7  6)



STATE OF NEW YORK
STATE TAX COM},IISSION

In  the  Mat te r  o f  the  Pet i t ion

o f
CHARIES J. TRNNTACOSTE

at'b/a C. TRENTACOSTE & SON
For  a  Redeterminat ion  o f  a  Def ic iency  or
a Revision of a DeEerminat ion or a Refund
of Sales and Use
Taxes under  Ar t i c le  (s )  28  & 29  o f  the
Tax Law for the treo6fui or Period (x)
March L. l-977 throuEh AuEust 3I. L973.

Sta te  o f  New York
County of Albany

John Hulrr

xhe is an employee of the

age, and that on the 29th

Notice of Deterrnination

(representat ive of)

by enclosing a true copy thereof in a

as follows: I{erman Palatnik, Esq.
296 River Avenue
Patchogue, New York

AFFIDAVIT OF MAILING

, being duly sworn, deposes and says that

Department of Taxat ion and Finance, over 18 years of

day of September , L9 77 , :6he served the wiEhin

by 6seoffii mail upon Herman Palatnik, Esq.

the pet i t ioner in the within proceeding,

secure ly  sea led  pos tpa id  wrapper  addressed

and  by  depos i t i ng  same  enc losed  i n  a  pos tpa id  p rope r l y  add ressed  wrappe r  i n  a

(pos t  o f f i ce  o r  o f f i c i a l  depos i t o r y )  unde r  t he  exc lus i ve  ca re  and  cus tody  o f

t he  Un i ted  S ta tes  Pos ta l  Se rv i ce  w i t h in  t he  S ta te  o f  New York .

That  deponent  fur ther  says that  the said addressee is  the ( representat ive

o f  t he )  pe t i t i one r  he re in  and  tha t  t he  add ress  se t  f o r t h  on  sa id  w rappe r  i s  t he

las t  known  add ress  o f  t he  ( rep resen ta t i ve  o f  t he )  pe t i t i one r .

Sworn

29tTL

t o

d a y

be fo re  me  th i s

fi september , 1977.

rA -3  (2 /76 )



J A M E S  H .  T U L L Y  J R . ,  P R E S I D E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

STATE OF NEW YORK

STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

ecil.d* n, tffil

!&, 0brbr J. llrnirnortr
VVa C. tbmtroortl I 8m
Iill6 lbltnnd llurs
hoally?, lh; Ick

hlrt b. trmtroctrr

Please take notice of the Dcterdnatlqr
of the State Tax Commission enclosed herewith.

You have now exhausted your r ight of  review at the administrat ive
level. Pursuant to section(s) x1tS & 1f,43 of the Tax Law, any
proceeding in court to review an ddverse decision by the State Tax
Commission can only be inst i tuted under Art ic le 78 of the Civi l
Pract ice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within 4 31$br
from the date of this notice.

lnquir ies concerning the computat ion of tax due or refund al lowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxation and Finance, Albany, New York L2227. Said inquiries will be
referred to the proper authority for reply.

Sincerely,  
(

(- ,. ?- . 
\\=-74-- /

;r_ *- ig"Z/Z
nrlr|ng hd,nr

cc: Petit ioner's Representative

Taxing Bureauts Representative

TA-r . r2  (6 /77)



SIATE OF NEW YORK

STATE TAX COMMISSTON

In the Matter of the Appl icat ion

o f

CHARI,ES J. TRENTACOSTE
a/a/a C. TRINTACOSTE & SoN

for Revision of a Determinat ion or for
Refund of Sal-es and Use Taxes under
Articles 28 and 29 of the Tax Law for
the Period March 1 ,  1)11 through August 31,,
197t .

1. During the period March 1., 1)f1 througlt

an Italian delicatessen in Brooklyn,, New York.

busj-ness during the first week of July in 1973.

DETERMINATION

June 50, 1973, appl icant operated

Annlicant discontinued his

Appl icant,  Charles J.  Trentaxoste d/b/a C. Trentacoste & Son, 1215 Nostrand

Avenue' Brooklyn, New York 11225, f i led an appl icat ion for revision of a

determination or for refund of sales and use taxes under Articles 28 and 29 of

the Tax Law for the period March 1, 1971 through August 31, 1971. ( l ' i te mo. rc159).

A sma1l claims hearing was held before Joseph A. Mi lack, Heari-ng Off icer,  at

the off ices of the State Tax Commission, Two Worl-d Trade Center,  New York, New York,

on February 23, 1977 at 2245 P.M. Appl icant appeared by Herman Palatnik,  Esq. The

Sales Tax Bureau appeared by Peter Crotty,  Esq..  (Frank Levit t ,  Esq.,  of  counsel) .

ISSUE

Whether the results of the examination by the Sales Tax Bureau of applicantrs

books and records for the period March 1, 1971 through August 31, 1)JJ properLy

ref l -ected appl icantfs business act iv i t ies.

FINDINGS OF FACT
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2. The Sales Tax Bureau conducted an examination of appl-icantrs books and

records for the period March 1, 1971 through June JO, 1)fJ and, as a result  of

said examination, j-ssued a Notice of Determination and Demand for Payment of

Sales and Use Taxes Due against applicant on August 1!, 1974, for tax due in the

amount of $1 , ,662.59, plus penalty and interest of  $498.58.

3 .  On September  15 , ,  1976,  app l i can t  remi t ted ,  under  p ro tes t ,  $2 ,161.17  in

fu11 payment of the aforesaid Not ice of Determinat ion.

4. Appl icantrs sal-es pr imari ly consisted of the sal-e of vegetables, f rui- ts,

sandwich meats, f rozert  foods and various imported l tal- ian food products.

^^^'r i n^-r n-i  ̂  -^t sell candies or cigarettes and the taxable items sold consisted6 y } / ! r v 4 r u  u l u  r l v

mainly of soda and beer.

5.  On audi t ,  the Sales Tax Bureau determined that  20 percent  of  appl icant fs

gross sales const i tu ted taxable sales.  The 20 percent  taxable rat io  consisted of

p.6 percent  at t r ibutable to beer  and soda and 10.4 percent  est imated by the Sales

Tax Bureau to account for other taxable i-tems the Bureau felt applicant rrmust

have soldrr .

6. The Sales Tax Bureaurs audit was performed several months after the

appli-cant had discontinued busj-ness, and the auditor did not actually observe the

conduct  of  sa id business.  The Sal-es Tax Bureaufs determinat ion that  10.4 percent

of gross sal-es was attributabl-e to taxabl-e items applicant |tmust have soldrr was

nn* crrnnnnfaA 1 ' r r  external  ind ices or  other  factors.I  u l u  v J

7. 0n the basis of evid.ence presented at the hearing, appl icantrs taxable

rat io was 1J percent for the period March 1, 1971 tLtrough June lO, 197t.

CONCLUSIONS OF LAW

A. That the 20 percent taxabl-e ratio deterrnined by the Sales Tax Bureau j-s

reduced to  13  percent .
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B. That the Sales Tax Bureau is directed to modify the Not ice of Determinat ion

and Demand for Payment of Sales and Use Taxes Due issued August 1!' 197+' so as to

ref lect the aforesaid reduct ion of the taxable rat i -o.

C. That the penalty is waived and interest at the mini-mum statutory rate is

to be applied to any additional- tax due.

D. That the appl-ication of Charles J. Trentacoste ,, a/A/a C. Trentacoste and

Son, is granted to the extent indicated in Concl-usions of LawrrAfr,  rrBrr al ld r tgrr ,  a-r id

is in af l  other respects denied.

DATED: Albany, New York

September 29, L977

\/\,t^tt;.. V*,,*-
COMMISSIONER

STATE TAX COMMISSION

CO}fl{ISSIONER



STATE OF NEW YORK
STATE TAX CO}T'IISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f
CHARI,ES J. TRENTACOSTE

d7b/a c. TRENTACOSTE & SoN
For a Redeterminat ion of  a Def ic iency or
a  Rev i s i on  o f  a  De te rm ina t i on  o r  a  Re fund
of Sales and Use
Taxes under  Ar t ic le  (s)  28 and 29 of  the
Tax Law for the XBY'!€)oot Period (x)
March 1, 19?1 through August 31, 1973.

Sta te  o f  New York
County of Albany

ilohn Huhn , being duly sworn, deposes and says that

she is an empl-oyee of the Department of Taxat ion and Finance, over 18 years of

age, and that on the 11 day of October ,  L9 77, Fhe served the within

Notice of Determination by (xeofii*Xedi mail upon Charles ,J.
Trentacoste dlb/a C. Trentacoste & Son

(tqxxseouxtslo<totr) the petitioner in the \,tithin proceeding,

by  enc los ing  a  t r ue  copy  the reo f  i n  a  secu re l y  sea led  pos tpa id  w rappe r  add ressed

as fol- lows: Charles ,f  .  Trentacoste
dfh/a c. Trentacoste & Son
2510 E. 65th Street
Brook11m, New York 11225

and by deposi t ing same enclosed in  a postpaid proper ly  addressed wrapper  in  a

(post  o f f ice or  o f f ic ia l  deposi tory)  under  the exc lus ive care and custody of

t he  Un i ted  S ta tes  Pos ta l  Se rv i ce  w i t h in  t he  S ta te  o f  New York .

That deponent further says that the said addressee is the QfEFrleSXXUiiqrSltII

dA<XXO pet i t ioner  here in and that  the address set  for th on said wrapper is  the

last known address of the Q€ts!(t$X&liDiilGExdllqflq petitioner.

Sworn  to  be fo re  me  th i s

11 day of October , L977

AFFIDAVIT OF MAILING

rA -3  (2 l t 6 )
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J A M E S  H .  T U L L Y  J R . ,  P R E S I D E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

STATE OF NEW YORK

STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

September 29, A977
REMAIL,ED: October 11, L977

I\fr. Charles J. Trentacoste
d/b/a C. Trentacoste & Son
1216 Nostrand Avenue
Brook1;m, New York

Dear Mr. Trentacoste:

Please take notice of the Determination
of the State Tax Commission enclosed herewith.

You have now exhausted your r ight of  review at the administrat ive
level. Pursuant to section(s) LI38 & 21"/+3 of the Tax Law, any
proceeding in court  to review an adverse decision by the State Tax
Commission can only be inst i tuted under Art ic le 78 of the Civi l
Pract ice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within /r months

from the date of this notice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York L2227. Said inquir ies wi l l  be
referred to the proper authority for reply.

t--7
Joseph Chyrywaty
Ilearing Exarniner

Peti t ioner 's Representat ive

Taxing Bureauts Representative

TA-r . r2 (6/77)
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STATE OF NflI YORK

8fArts 3AX COt{t'tISgI0}r

In the Matter of the Appllcatlon

of

CHA.RI,BS J. TRENTACOSIE
dtt'h c, gRElfTAcoslE & soN

for Revieior. i,f a Deternl.nation or for
Refund of Salee and Use Tarss uoder
Artlclee 28 and 29 of tbe Tax Isy for
tbc Period l{,arch 11 1971 through Auguct }1r
1975.

DETSRI{IIIATIOT{

Applicanfr.:UlibFlleo J. Trertarcoete d/\/a C. frentacoetc & Son, taf6 uifitlL*l

Ayeaue, Brooklynt $er* Iork 11229t fiLed an applicetLoa for rcvLcion of a

deternl"aation or for refund of salea and uee tateg uader Artlclet 28 and 79 ot

the Tax Isv for the period Harch 1, 1971 througb Auguct t1, 19?t. (ffte No. 1O]59).

.[ sna].I cLaine hearln6 vas hcld before Joaeph A. ],llleck, Searing Offleert at

the officee of the State Tax Conniasioa, 1\ro l{orld fndo Center, Neu Tork, ltor Iork,

on febnrary 2], 1W7 at 2rt+5 P.l{. Appllcant appeared by Ecman Palatnikr Ecq. lbc

8al,ec Tax Bureau appeared by Petor Crotty, Eeq. (frant tevitt, 88q., of counnsl).

ISSITE

4

.ldbcther #iff rse'ufts of the exantuation by

books rnd reccilde for the perlod Harch 1, 1971
t : ,

reflectpd appLicantte buainess actfvlties.

the 8a1es Tax Bureau of a$rTffi*ta

tbrough Auguat ]1, 1g?, ptopcrf

SINDIMTS OF TACT-: ,1
1. Suring the period llarch 1, 1971 tbyou6h Juae ]O, 1/7J, applloant operetcd

an ltalipa dellcateeeen in Brooklya, Ney York. Appllcant dieoontlaued hla

buelneeslrduriag the flret ueek of JuIy in 197t.
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Z. The Sales Tax Bureau conduct€d an oxantnatLoa of appl.lotntrc bookr and

roeordg for tbe period Harcb 11 19?1 through June ]Or 19] andr at e rG.ult of

eald erianinatioa, isauod a l{otice of Detorrlaatlon and Dcuand for Payuc!t--6?*1$

%iliia'and Uee Tanee &ra agelnot applicaat on Augurt 19r 1T74, for tex due ln:t$c

anount of Sl ,662.19, pLus penalty and lntcreat of $|+98.58.

5. Ou Septeaber 15r 19?6, epptlaent r@lttodr uadcr protcat, *2r'161.17 ta

fuL1 paynent of tbe aforeseid Noti.eo of Deternlnntlon.

4. Applloantre ca3.ca prlnertly conslotcd of tha gaLe of YcgettblNtf fruttlf

aandylah neatal frozcn foods and varLouc lnported ltrllan food producte'

Appllcant did not sell candl.cs or cl6rrettec and thc taHblc iterc sold conskted

naialy of eoda and bcer.

,. On audit, thc Sales llax Bureau detcrslned thrt 2O peroant of appllaantta

gros6 ea.leg constltuted tarable sales. lbc 2O porccnt taxable ratlo oonslltod of

p.6 Bsroeat attrlbutable to beer and soda aad 1O.4 percent eetlnated by tbe 8e1es

Itax Brareeu to account for otber taxable ltcas the &reau fclt appllaant rhrrt

have eoldll.

6. The Saleg ?ar Bureaufs audlt wes perfor:ned aeveral nontha after tho

applicant had diacontinued bua!.nece, and tho audltor dld not aatually obaenre ths

coaduct of eald buclaeee. &e Sa.let llax Burcaura dcteralratlon that 1O.4 perocnt

of grosa eeLee vas attrlbutable to taxabla ltcns appllcant rhr€t have soldtr ras

orted by exteneal lndtaes or other factors. 
:2

?. On tbe basls of svidenoo preroated at the hearlnSr applloaltrt trrablc

*'fili[6 vas 13 perccnt for the perlod ldarcb 1] 1W1 througb Junc ]Or 19?!. "'-'*T

qoilpfirqrons or_L'AU

A, Xhat the & percent taxable ratlo datcrnladd by tibe $aloa Tex &trcau ls

reducsd to 1') pcrccat.
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B. t6at the 8aleg Tar hreeu ia dlreoted to uodlfy thc Notlcc of Datcrnlnatioa

and Dsnand for Payncnt of SdcE and Use Taree Drlc Lrcucd Auguet 19f 1974t co rl to

reflcct thc aforesald raductlon of the taxablc ratto.

C, ttrat tbe penr.lty 1a uaivod and iater€Et at thc nlnlrua atatutorl' retc is

to be appllod to ary additloq*l tex due.

D. Ihat the appllcatlon of Otrarlca J. Sreata.qorte, a/\/t C. Trratrooatc ard

S!e'*"' *' - **:il

gon, ls granted to tbo cxtoat ludlqetcd ln Conoluelonr of fuv nltt' ttB'| aad il(Fr end

lc in el1 othar reapecta dcnled.

DAIEDT Albany' Nrr York
[ll,r1|'+"x

September 29,  1977

f--

cout{I8gro$m

oout{IgSIoNER


