
STATE OF NEW YORK
STATE TAX COM},IISSION

In the lv lat ter  of  the Pet iEion

o t
DAVID TREPPER

d/b/a TRI-BORO VENDING co.
For  a  Redeterminat ion  o f  a  Def ic iency  or
a Revision of a Determinat ion or a Refund
of  Sa les  and Use
Taxes under  Ar t i c le  (s )  28  & 29  o f  the
Tax Law f or the *:ffix(Hpor Period (x)
December 1, 1969 through November 30, 1972.

Sta te  o f  New York
County of  Albany

John Huhn ,  being duly sworn, deposes and says that

*re is  an employee of  the Depart ,ment  of  Taxat ion and Financer over  18 years of

age ,  and  tha t  on  the2g th  day  o f sep tember  ,  L977  I  l he  se rved  thew i th in

NoLice of Determination by Exm$trx*) mail upon David Trepper d'/b/a

AFFIDAVIT OF },IAILING

i n a

o f

to

d a y

Tri-Boro vendinq*Hu*9osx**tR€<p.f) r-he peririoner in the within proceeding,

by  enc los ing  a

a s  f o l l o w s :

Erue copy thereof in a securely seaLed postpaid wrapper addressed

David Trepper
d/b/a Tri-Boro vending Co.
78-12 223rd,  St reet
Bayside, New York LL364

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wraPPer

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody

the  Un i ted  Sta tes  Pos ta l  Serv ice  w i th in  the  Sta te  o f  New York .

That deponent further says that the said addressee is the (uefxesstxD<he

Sfuff tE) pet i t ioner herein and that the address set forth on said l t raPPer is the

last known address of the (re+xe<seaxxx!{ro<!{8>(58) petitioner.

Sworn

29E}:'

before me th is

of September , L977.
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STATE OF NEW YORK
STATE TAX COMMISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f
DAVID TREPPER

d/b/a TRI-BORO VENDING CO.
For  a  Redeterminat ion  o f  a  Def ic iency  or
a Revision of a Deterrninat ion or a Refund
of  Sa les  and Use
Taxes under  Ar t i c le (s )  28  & 29  o f  the
Tax Law for the >Itexx&i:w Period (gD
December I,  1969 throuqh November 30, L972.

Sta te  o f  New York
County of Albany

John Huhn ,  being duty sworn, deposes and says that

xtre is an employee of the Department of Taxat ion and Finance, over 18 years of

age,  and tha t  on  the  29 th  day  o fSeptember  ,  L977,  lhe  served the  w i th in

Notice of Determination by 6cxxgi6ix*) mail upon Oavid B. Lubash

(representat ive of)  the pet iEioner in the within proceeding'

by enclosing a true copy thereof in a securely sealed postpaid wrapper addressed

as fo l lows:  Dav id  B .  Lubash,  Esq.
88-18 Sutphin Boulevard
Jamaica, New York 11435

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  in  a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o t

the  Un i ted  Sta tes  PosEa l  Serv ice  w i th in  the  SLate  o f  New York .

That deponent further says that the said addressee is the (representat ive

of the) pet i t ioner herein and that the address set forth on said vtrapPer is the

las t  known address  o f  the  ( representa t ive  o f  the)  pe t i t ioner .

AFFIDAVIT OF MAILING

Sworn

29Eh

t o

d a y

before me th is

of  September

rA-3 (2/76)

,  rg '17.



J A M E S  H .  T U L L Y  J R . ,  P R E S I D E N T

M I L T O N  K O E R N E R

T H O M A S  H ,  L Y N C H

STATE OF NEW YORK

STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

tqltnbrr 39. 1,9??

DrYl,i grqlprr
a,p.ls ,i[!i,-loso vGdl.a| s.
?B*1.3 ll3rdl Str;oc
trrrtdhr Irr ush 11t6{

ft*r l,&. TfillPffil

Please take notice of the Pl4lmffimflGH
of the State Tax Commission enclosed herewith.

You have now exhausted your r ight of  review at the administrat ive
level. Pursuant to section(s) tl98 * llt9 of the Tax Law, any
proceeding in court to review an adverse decision by the State Tax
Commission can only be inst i tuted under Art ic le 78 of the Civi l
Pract ice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within 4 ffitbJ
from the date of this notice.

lnquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York L2227. Said inquir ies wi l l  be
referred to the proper authority for reply.

Sincerely,

/ t - :  , )  ' z ?  t 4

_r1*"4' G72z-^7/ *t

ir$qih w 
/

t.rrfng EtNnla#

Peti t ioner 's Representat ive

Taxing Bureau's Representat ive

TA-r . t2  (6 /77)



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Application

o f

DAVID TREPPER
d/b/a TRI-BORO VENDTNG CO.

for Revision of a Determination or for
Refund of Sales and Use Taxes under
Articles 2a and 29 of the Tax Law for
the Period December 1, L969 through
November  30 ,  L972 .

DETERMINATION

Applicant, David Trepper, dtb/a Tri-Boro Vending Co., 7A-L2

223rd Street ,  Bayside,  New York LL364,  f i led an appl icat ion for

revision of a determination or for refund of sales and use taxes

under Art icles 28 and 29 of the Tax Law for the period December 1,

L969  th rough  Novedber  30 ,  L972 .  (F i l e  Nos .  00198  and  00199) .

A small claims hearing was held before ,Joseph A. Milack,

Hearing Off j-cer, at the off ices of the State Tax Commission, I\ ,vo

World Trade Center, New York, New York, orr January 28, L977 at

9:15 A.M.  Appl icant  appeared by David Lubash,  Esg.  f t re  Sales

Tax Bureau appeared by Peter Crotty, Esq. (f: :r,vin Levy, Esq. of

counse l ) .
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ISSUES

I. Whether applicant was primari ly engaged in making sales

of tangible personal property through coin operated vending

machines at ten cents or less during the period December 1, L969

through October  12,  L972.

II.  Whether, upon audit of the books and records of appli-

cent, the Sales Tax Bureau properly determined addit ional sales

and use taxes due for the period December 1, L969 through October

L2 ,  L972 .

FINDINGS OF FACT

1. During ttre period December L, L969 through October 12,

1972,  appl icant  was engaged in  the sa le of  tangib le personal

property through coin operated vending machines. Applicant sold

h i s  bus iness  on  Oc tobe r  L2 ,  L972 .

2.  On March 20,  L973,  the Sales Tax Bureau issued a Not ice

of Determination and Demand for Payment of Sales and Use Taxes

Due against  appl icant  for  tax due in  the amount  of  $4 '778.46,

plus penalty and interest, upon the grounds that applicant incor-

rectly reported nontaxable sales on the qr:arterly New York State

sales and use tax returns f i led for the period December l ,  L969

through October  12,  L972.



t
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3.  Subsequent  to  the issuance of  the aforesaid Not ice of

Determination and. Demand for Palrment of Sales and use Taxes Due,

the Sales Tax Bureau conduct,ed an examination of applicant's

books and records for the period December 1, L969 through October

L2,  L972.  As a resul t  o f  sa id examinat ion,  another  Not ice of

Determination and Demand for Par/ment of Sales and Use Taxes Due

was issued on May 4, L973 in the amount of $458.40, plus penalty

and in terest .

4. The Sales Tax Bureau arrived at the addit ional tax due

upon the grounds that applicantrs gross sales were taxable in

total and that al l  sales were made in New York City.

5. Applicant contended that he was primari ly engaged in

the sale of tangible property at ten cents or less through coin

operated vending machines and, therefore, his gross sales were

not taxable in total. He made this contention on the basis of

the percentage of units sold and not the percentage of total

d .o l lar  saIes.

6. Applicant also contended that a small percentage of his

sales were made in the Nassau County taxing jurisdict ion and,

therefore,  the Sales Tax Bureau improper ly  assessed h is  sa les as

being made in New York City.
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7. Ttre examinations conducted by the Sales Tax Bureau

indicated that  55.6 percent  o f  appl icantrs  gross sa les were f rom

the sa le of  c iqaret tes at  more than ten cents.

B. Applicant owned sixty-eight vending machines, ttrree of

which were located in Nassau County.

CONCLUSIONS OF IAW

A. Ttrat applicant was not primari ly engaged in the sale of

tangible personal property at ten cents or less through coin

operated vending machines within the meaning and intent of secEion

1115  (a )  ( I 3 )  o f  t he  Tax  Law.

B.  f t ra t  dur ing the audi t  per iod,  4 .4L percent  o f  appl icantrs

sales were made in Nassau County; therefore, the Sales Tax Bureau

is hereby directed to modify the notices of determination and

demand for payment of sales and use taxes due issued on March 20,

L973 and May 4, L973 to reflect sales made in Nassau County.

C. That the application of David Trepper, dtb/a Tri-Boro

Vending Co. ,  is  granted to  the extent  o f  the a l locat ion of  sa les

to Nassau County and is in al l  other r pects  denied.

DATED : Albany, New York

September  2 ! ,  1977

TATE TAX COMMISSION

L,"r *u


