
STATE OF NEId YORK
STATE TAX COMMISSION

In  the  Ma t te r  o f  r he  Pe t i t i on

o f

vr-KEN PUB, rNC.
For a Redeterminat ion of a Def ic iency or
a Revision of a Determinat lon or a Refund

AFFIDAVIT OF MAILING

o f Sa les  &  Use
Taxes under  Ar t i c l -e (s )  Zg  & 29  o f  the
Tax Law for the :Wlta{€F<rir Period (x)
i lune 1, 1971 throuqh Februarv 28, 1974.

State of New York
County of Albany

Bruce Batchelor , being duly sworn, deposes and says that

fhe is an employee of the Department of Taxat lon and Finance, over 18 years of

age, and that on the AL},. day of March ,  L9 '77 ,  * re  served the  w l th ln

Notice of Determinat ion by exrCIrb€*s*) mail upon Vi-Ken Pub, Inc.

*repexauo*tre(rd) the petitl-oner in the withln proceeding'

by enclosing a true copy thereof in a securely seaLed postpald wrapper addressed

as fo l lows:  V i -Ken Pub,  Inc .
Smithtown Boulevard & Lake Avenue

Nesconset,  New York

and by deposit ing same encl-osed in a postpaid properLy addressed wrapper ln a

(posr of, f ice or off ic ial  depository) under the exclusive care and custody of

the United States Postal  Servi .ce within the State of New York.

Thi' 't- deponent further says that the said addressee is the Qcgxaso'tlsthr

xfu&e) pel i t ioner herein and that the address set forth on sald r traPPer is the

last known, address of the (Ue1ggqgg****Ae<*f<xt#*) petltioner.

Sworn to before me this

Atl:r day of March

{-',

rA-3 (2/76)

,  L977 . ."fl, u ̂  ,.r. L\ rr --.v' Lu br--



STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

VI-KENI PUB, INC.
For  a  Redeterminat ion  o f  a  Def ic iency  or
a Revision of a Determinat lon or a Refund
o f  S a l e s  &  U s e
Taxes under  Ar t i c le (s )  28  & 29  o f  the
Tax Law for the ffiXf<(S')lra Period (x)
June 1, 197I through February 28. 1974.

State of New York
County ofAlbany

Bruce Batchelor , being duly sworn, deposes and says that

cfie is an employee of the Department of TaxaEi.on and Finance, over 18 years of

age, and that on the ALh day of Mafch , Ig 77r :the served the within

Notice of Determination by kmbtf*xd) mall upon ,fohn Abagnale

by errc los ing a

a s  f o l l o w s :

(representat ive of)  the pett t ioner tn the wlthin proceedtng,

true copy thereof in a securely seated postpald wrapper addressed

l4r. ilohn Abagnale
33 Seward Drive
Dix Hil ls, New York

and by deposit i ,ng same enclosed in a postpaid properly addressed wrapper in a

(posr off ice or off ic ial  depository) under the exclusl-ve care and custody of

the Unlted Stat,es Postal  Service within the State of New York.

Tha{: deponent further says that the sald addressee is the (representative

of the) pet i t loner herein and that the address set forth on said l rrapper le the

last known address of the (representat ive of the) pet i t loner.

AFFIDAVIT OF MAILING

Sworn to before me this

4th day of March ,  L977.

rA -3  (2 /76 )
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STATE OF NEW YORK

DEPARTMENT OF TAHTION AND FINANCE

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L B A N Y ,  N . Y .  1 2 2 2 7

lfaretr 4r I;97v

A O O R E S S  Y O U R  R E P L Y  T O

T E L E P H O N E :  ( 5 1 8 ) t 87-172t

STATE TAX COMMISSION

r

Enc.

Vt-fiilr htb, tsgr
$nttlrtg|fi fqilwrrd & Irlo rrnnur
tc;mlstr f,r* Yort

0cuttmnr
?lease take notice of the gfnl3fffiilll0t
of  the State Tax Conrnission enclosed herewith.

Please take further notice that pursuant to
Section(s) lI38 3 L}/,,i l of the Tax Law' any
proceeding in court to revielT an adverse deci-
sion must be commenced within 4 nG[ftht
from the date of this not ice.

Inquiries concerning the computation of tax
due or refund allowed in accordance with this
decision or concerning any other rEtter relat ive
hereto may be addressed to the undersigned. They
will be referred to the proper party for repLy.

Very truly yours'

^-:/ ̂  ,. /, ,'1. <E*;#trKi C. Prrcela
slg;ivft* of 9!.ll

peririoner' s Repre".r,.#1fi$Pn to|rtqtr

Taxing Bureau's Representat ive:

rA -1 .12  (L /76 )



STAIE OF NE[,I YORK

STAIE TA)( COMMISSION

In the }4atLer of ttre Application

of

VI-KEN PI]B, ]NC.

for Rewision of a Determinaticn or for Refr-md
of Sales and Use Taxes r-nder Articles 28 afi
29 of the Tac l,atr for ttre Period Jr-me L, L97L
tlrror:gfr February 28, L974.

DETERMIMTION

Applicant, Vi-IGn Pub, Inc., Smithtotm Boulevard and Iake Avern:e, Nesconset,

New Yori<, filed an application for revision of a determination or for refi-nd of

sales md use ta:<es rsrder Articles 28 nd 29 of the Tax Lanr for the period

Jr-rre 1, l97l ttrrougfr Febrr:ary 28, L974. A srnall clains hearing was held before

Joseph A. Miladc, Srnall Clairns llearing Officer, at the offices of the State Ta:<

Conmission, T\,/o lforLd Trade Center, Nexnr York, Ner,.r York, on July L3, L976.

Applicant appeared by Wi11iam V. Kernry, President and by Johr Abagnale, Accotrrtant.

Ttre Sales Tax Bureau appeared by Peter Crotty, Esq., (Abrahan SctnrrarEz, Esq. of

cor.nsel).

ISSI]E

Are the pr-rchase rnar{<-r-p percentages arrirred at by the Sales Tax Bt-reatr,

and used as the basis of cornputing additicmal sales tax due, reflectirre of

applicant's selling prices?

EIMINGS OF EACT

1. Applicant, Vi-Ken RJb, hc., operates a bar ard grill located in

Nesccnset, New York. It sells beer and liqr:or, charging a flat price vfticft

includes sales tax. At the close of rhe sales tax qr:arter, the sales tac due

is conryuted by dividing tlre total receipts by 1.07, which has the affect of

segregating the ta<able sales and sales tax dr"rc thereon.
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2. A sales tax audit was perforned for the period Jr-ne 1, L967 throuSt

Febnrary 28, L972. As a result of tJlis audit, the Sales Ta< Br-ureau issr:ed a

Notice of Determination and Dernmd against the applicant, Vi-Ken R:b, hc., for

additional sales tax dr:e in the anourt of $3,809.74 ph:.s penalty and interest of

$89s.29.

3. The audit findings were arrived at based r-pon the mar:k-lp of pr.rchases.

A pr"rrchase mark-r-p test was perforned for the rnrnth of Jtrre, 1973 and was based

rpon ttre assurption that the selling price per drirk did not inch:de sales tax.

The sales tax auditor rnade this assurption because, althor:gfr a placard was

displayed by the applicant, it did not separately state the selling price and the

sales tax due thereon. R-rchase nnrk-r-ps of 363.f9 percent on liqr:or nd 177.26

percent on beer were coryuted as a result of tlre pr-rchase nrark-r-p test. Ttrere are

otlrer aspects of the audit Trftich are not in contention.

4. An inforrnal ccrnference \,{as held cn Decenber 4, L974 nd resulted in the

recofi[srdation that the sales tax deficiency be reconputed using the pr.rrchase

rnark-r-p of 283.00 percent on liquor. (Ttre nrar:lc-up of L77.26 percent on beer was

not reduced). The redtrction in the pr-rrchase urark-r,p percentage of liquor does

not alter ttre Sales Tax Br-reau's asstrrDtion ttr,at sales ta>( was not included in the

selling price per dririk.

5. Applicart, Vi-Ken hlb, Inc., contends that the pr-rchase nnr:lc-q percentages

are overstated and should be reduced to reflect the inch.rsicrn of sales tax in its

selling price per drirrlc.

6. The nature of applicant's business renders tlre issr:ance of sales inrpices

to custorers inpractical.

7. Applicant, Vi-IGn hrb, I::c., displays a placard $*rich reads 'Price

of Drink hck-rdes Sales Ta)<. "
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@NCT-I]SIONS OF IAW

A. That, applicant, Vi-I(en hlb, Inc., is deened to harrc drarged and

collected sales tax cn drirks sold at its bar ard grill.

B. That, the nnrk-rp percentages r-:.sed by the Sales Tar< Br-reau in ccnrputing

the additional sales ta< dr-re from applLexrt, Vi-IGn RJb, Inc., are not rd-ectirze

of applicant's selling price since they presqppose that no sales ta:< was drarged

and collected.

C. That, the deficiency in sales tax shall be reconputed on the basis of

pr-rchase urark-tps of 159.12 percerrt on beer a:rd257.94 percent on liqr:or.

D. That, the Notice of Determination amd Derndld shall be adjr-r.sted to

reflect the aforesaid reccrnputation.

E. Tlrat, penalties shall be abated and mininn-un interest shall be added to

the total anpurL dr:e r:ntil paid.

DATED: Albany, New York
March 4, L977

r .  |  / ,
Ar\^f[al lUv^*----

STATE TN( CCD4MISSION


