
STATE
STATE

OF
TAX

NEW YORK
COMMISSION

In  the Mat ter  of  the Pet i t ion

o f
AFFIDAVIT OF I,IAILING

wAxLrFE,  U .S .A . ,  INC.
For  a Redeterminat ion of  a  Def ic iency or
a Revision of a Determinat iorr  or a Refund
of  Sa les  & Use
Taxes under  Ar t i c le (s )  2A *  29  o f  the
Tax Law for the >E5xf{{er><oo<Period(x)
February 1, 1973 through August 31,

State of New York
County of Albany

L973 .

Bruce Batchelor , being duly sworn, deposes and says that

xhe is an empLoyee of the Department of Taxation and Finance, over 18 years of

age,  and tha t  on  theTth  day  o f  March  ,  1977,  rhe  served thewl th ln

Notice ofDeterminat ion by (rmletrxd$ mai l  upon Waxl i fe,  U.S.A.,  Inc.

:€rcpexeooax*lesof) the petitioner ln the within proceedlng,

by enc.tr , r :s ing a true copy thereof in a securely sealed postpald wrapper addreseed

a s  f o l l o w s :  W a x l i f e ,  U . S . A . ,  I n c .
Box  511
Lake Georgie, New York L2845

and by dcposit ing same enclosed in a postpatd properly addressed wrapper ln a

(post of f ice or off ic ial  depository) under the exclusive care and custody of

the United States Postal  Service within the State of New York.

Thai: deponent further says that the said addressee is the @F!€l!6$tilADtU

xft:l*x) petitioner herein and that the address set forth on said lrrapper is the

last knovm address of the Acsxeoasntlrnexxfutlr) petitloner.

Sworn to before me this

7th day of March

rA- 3 (2 /7 6)

,  1977 .



STATE OF NEI^I YORK
STATE TAX COM},IISSION

In the Mat ter  of  the Pet i t ion
:

o f

wAxLrFE,  U.S.  A . ,  rNC.
For a Redeterminat ion of a Def ic iency or :
a Revision of a Determlnat ion or a Refund
o f  S a l e s  &  U s e  :
Taxes  under  Ar t i c le (s )  Zg  & 29  o f  the
Tax Law for the %xf(gFo'a Period (rr) :
February 1, L973 through August 31, L973.

AFFIDAVIT OF MAILING

State of New York
County of Albany

Bruce Batchelor , being duly sworn, deposes and says that

Ittre is an empl-oyee of the Department of TaxaEion and Finance, over 18 years of

age, and thaE on the 7th day of March , L977 r rhe served the withtn

Notice of Determination by (xe**e*x$ mail upon Francis T. Roach

by enclos ing a

a s  f o l l o w s :

(representat lve of)  the pet i tLoner ln the wlthin proceedlng,

true copy thereof in a securely seaLed postpatd wrapper addressed

Francis T. Roach, Esq.
50 Co1vin Avenue
Albany, New York L22O6

and i ;y deposit ing same enclosed in a postpaid properly addressed rmaPPer ln a

(post of f ice or off ic ial  depository) under the excluslve care and custody of

the United States Postal  Service within the State of New York.

Thnt deporlent further says that the said addreasee is the (representative

of the) peuit ioner herein and that the address set forth on sald l t rapper is the

last known address of the (representat ive of the) pet l t ioner.

Sworn to before rne this

7th day of March ,  L977.

rA-3 (2/76)

t) " i-\
t ( ,  \ N  - + - l
\ , \ . \  t  r ' c  \ \ f I  l . . r -  { . . i (  rq  I



ffi
STA E TAX COMMISSION

r flr*l,lfr1 U.sl.A., ItlGr
tm $I1
trrlrr OrorEr, Ir Yor|3 l'N8d[t

fiontln al

Please take notice of the Smmmnt!0l
of the State Tax Commission encl"osed herewith.

Please take further notice that pursuant to
Section(s) lltg & lA{3 of the Tax Law' any
proceeding in court to revielrt an adverse deci-
sion must be commenced within'f mff,hf
from the date of this not ice.

hereto rnay be addressed to the unders ed. They
wiLl be referred to the proper pa

Enc.

c c :  P e t i t i o n e r ' s
Otflom

Representat ive:

STATE OF NEW YORK

DEPARTMENT OF TA)(ATION AND FINANCE

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L A A N Y ,  N . Y .  1 2 2 2 7

tfrrglr ?, Lr77

A D O R E S S  Y O U R  R E P L Y  T O

ILJT-L72t
T E L E P H O N E :  ( 5 1 8 1 -

Inquiries concerning the computation of
due or refund all.owed in accordance with
decision or concerning any other matter

tax
this

relative

Ve

lllr

Taxing Bureaurs Representat ive:

TA-1 .12 ( L / 7 6 )



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Application

o f

WAXL IFE ,  U .S .A . ,  INC .

for Revision of a Determination or for Refund
of Sales and Use Taxes under Art icles 2A and
29 of the Tax Law for the Period February 1,
L973 through August  31,  L973.

App l i can t ,  Wax l i f e ,  U .S .A . ,  I nc . ,  Box  511 ,  I ake  George ,  New

York L2845, f i led an application for revision of a determination or

for  re fund of  sa les and use taxes under  ar t ic les 28 and 29 of  the Tax

Law for the period February 1, 1973 through August 31, L973. (FiIe

No .  00593  )  .

A formal  hear ing was held before Ju l ius E.  Braun,  Hear ing Of f icer ,

a t  the of f ice of  the State Tax Commiss ion,  B ldg.  +9,  State Campus,

A1bany,  New York,  on May L2,  1976 at  10:15 A.M.  Appl icant  appeared by

Frances T. Roach, Ese. TLre Sales Tax Bureau appeared by Peter Crotty,

Esq.  (Richard H.  Kaufman,  Esq.  o f  counsel ) .

ISSUES

I. lr/hether

use taxes in the

I I .  Whether

sales tax upon a

1. On Septembet 6,

Bureau issued a Not ice of

1974,  as the resul t  o f  an

Determination and Demand

DETERMINATION

audit, the Sales Tax

for Payment of Sales

the applicant is l iab1e for New York State sales and

purchase of  adver t is ing mater ia l .

the applicant is entit led to a refund of New York State

capital improvement.

FTNDINGS OF FACT
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and  Use  Taxes  Due  aga ins t  app l i can t ,  Wax l i f e ,  U .S .A . ,  I nc . ,  i n  t he

amoun t  o f  $8 ,642 .86 ,  p lus  pena l t y  and  i n te res t  o f  $ I ,823 .61 ,  f o r  a

tota l  o f  $10,466.47.  On September 15,  1975,  the Sa1es Tax Bureau

issued a Not ice of  Assessment  Review to ref lect  cer ta in  adjustments.

The adjusted tax due was $1,836.00,  the ad. justed penal ty  and in terest

was  $488 .12 ,  w i th  $573 .70  pa id  on  the  assessmen t ,  l eav ing  a  ba lance

due  o f  $1 ,75A .42 .

2 .  App l i ean t ,  Wax l i f e ,  U .S .A . ,  I nc . ,  i s  a  co rpo ra t i on  tha t  i s

part of an amusement park complex which contains various attractions,

d isp lays and r ides.  As par t  o f  the admiss ion pr ice customers are

given a brochure that pictures, d.escribes and maps the sites, which

brochures are available upon request to the general public.

3 .  On  Apr i l  3 ,  L973  app l i can t ,  Wax l i f e ,  U .S .A . ,  I nc .  accep ted

a contract for the construction of the roof on the wax museum. fhe

contract specif ied f ive various materials to be used, and a guarantee

o f  two  yea rs .  T t re  i nvo i ce  s ta ted  "sa les  tax  i nc luded ,  $1 I ,112 .00" .

4 .  App l i can t ,  Wax l i f e ,  U .S .A . ,  I nc . ,  coopera ted  w i th  the  Sa1es

Tax Bureau and acted in good faith.

CONCLUSIONS OI' LAW

A. Ttrat the free distr ibution of advert ising and informational

brochures to  customers is  not  a  sa le by the appl icant ,  Waxl i fe ,  U.S.A. ,

Inc., according to the meaning and intent of section I1OI of the Tax

Law. Itrowever, applicant was subject to compensating use tax upon these

materials, according to the meaning and intent of section 1110 of the

Tax Law.
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B. That the construction of a roof upon applicant, Waxli fe,

U .S .A . ,  I nc . ' s  wax  museum cons t i t u ted  a  cap i ta l  improvemen t  pu rsuan t

to sect ion L.263 (a)- f  o f  the In ternal  Revenue Serv ice Regulat ions.

However a capital improvement is not a tax-exempt transaction.

TLre contractor is responsible for sales tax on the materials used

in the project. TLre fact that the contractor on the invoice labelled

the cost  o f  mater ia ls  as inc lud ing sa les tax is  insuf f ic ient  to  aI low

a refund to  appl icant .

C .  ThaL  the  app l i ca t i on  o f  Wax l i f e ,  U .S .A . ,  I nc . ,  i s  g ran ted  to

the extent that the penalty and interest above minimum is waived; that

the Sales Tax Bureau is hereby directed to accordingly modify the

Notice of Determination and Demand for Palrment of Sales and Use Taxes

Due issued Septembet 6, 1974 and adjusted September 15, 1975 and that

except  as so granted,  the appl icat ion is  in  a l l  o ther  respects  denied.

DATED: Albany, New York

M a r c h  7 ,  L 9 7 7

TATE TAX COMMISSION

RESIDEITT


