
STATE OF NEW YORK
STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t lon
a

o f

wErL & co. ,  rNc.
For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a Revis ion of  a Determinat ion or  a Refund
o f  S a l e s  a n d  U s e
Taxes  unde r  A r t i c l e  ( s )  28  &  2q  o f  t he
Tax Law for the :&xx(si:oc Pertod (s) ended

AFFIDAVIT OF I"IAILING

August  31 ,  1972 and Februarv  28 ,  197

Sta te  o f  New York
County of AIbanY

John Huhn ,  be ing duly sworn,  deposes and says that

xhe is an employee of the Department of Taxat ion and Financer over 18 years of

age, and that on the 13th day of December ,  I97 7, *re served the within

Notice of Determination by 66g1goo$fl'.r) mail upon Weil & Co., Inc.

(:reg6xeo6ot*re11d) the petitioner in the within proceeding,

by  enc los ing  a  t rue  copy  thereo f  in  a  secure ly  sea led  pos tpa id  wrapper  addressed

a s  f o l l o w s :  W e i l  &  C o . ,  I n c .
37-43 West  14 th  S t ree t
New York, New York 10011

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  in  a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

the  Un i ted  Sta tes  Pos ta l  Serv ice  w i th in  the  Sta te  o f  New York .

That deponent further says that the said addressee is the (ue+xess*xbfue

s*>fu) pet i t ioner herein and that the address set forth on said r^TraPPer is the

last known address of the (rqxmer*x*i.<ae<n*>Che) petitioner.
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Sworn

13rh

be fo re  me  th i s

of December

t o

d a y

rA-3 (2/76)

,  L977 .



STATE OF NEW YORK
STATE TAX COMMISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f

W E I L  &  C O . ,  I N C .

Fo r  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a Revis ion of  a Determinat ion or  a Refund
o f  Sa les  and  Use
Taxes under  Ar t ic le(s)  28 & 29 of  the
Tax Law for the XDsxx{sFar Period (s) nnded
Auqust  31,  1972 and Februarv 28,  1974.

Sta te  o f  New York
County of  Albany

John Huhn ,  being duly sworn, deposes and says thaL

ghe is  an employee of  the Department  of  Taxat ion and Finance,  over  18 years of

age ,  and  tha t  on  the  l 3 thday  o f  December  ,  1977 , )She  se rved  the  w i th in

Notice of Determination by (xmoiltr*xdp mail upon Edward Ehrenberg

by  enc los ing  a

a s  f o l l o w s :

( representat . lve of )  the pet i t ioner  in  the wi th in proceeding,

Lrue copy thereof  in  a securely  sealed postpaid wrapper addressed

Edward Ehrenberg, CPA
Laventhol, Krekstein, Horwath & Horwath
919 Third Avenue
New York, New York lOO22

and by deposi t ing same enclosed in  a postpaid proper ly  addressed wrapper  in  a

(pos t  o f f i ce  o r  o f f i c i a l  depos i t o r y )  unde r  t he  exc lus i ve  ca re  and  cus tody  o f

t he  Un i ted  S ta tes  Pos ta l  Se rv i ce  w i t h in  t he  S ta te  o f  New York .

That  deponent  fur ther  says that  the said addressee is  the ( representat ive

o f  t he )  pe t i t i one r  he re in  and  tha t  t he  add ress  se t  f o r t h  on  sa id  w rappe r  i s  t he

las t  known  add ress  o f  t he  ( rep resen ta t i ve  o f  t he )  pe t i t i one r .

AFFIDAVIT OF MAILING

Sworn

13rh

t o

d a y

be fo re  me  th i s

o f  December  ,  L977 .

rA-3 (2/76)



J A M E S  H .  T U L L Y  J R . ,  P R E S I D E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

STATE OF NEW YORK

STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

fircffi ltr f,f??

fail * So.r til'G.
$?-** smt l{th Strrtt
ffi fa,rhf iltt llnr* l00tt

Ostl*mr

Please take notice of the Dfnnffmffiil
of  the State Tax Commission enclosed herewith.

You have now exhausted vour r ight of  review at the administrat ive
level.  Pursuant to sect ion(s) l f l8 * 1! l3 of the Tax Law, any

proceeding in court to review an adverse decision by the State Tax

commission can only be inst i tuted under Art ic le 78 of the civ i l

Practice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within { rgft}f

from the date of this notice.

Inquiries concerning the computation of tax due or refund allowed in

accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of

Taxat ion and Finance, Albany, New York L2227. Said inquir ies wi l l  be
referred to the proper authority for reply.

ate{$|l
mrlne

Petitioner's Representative

Taxing Bureau's Representative

(6  /7  7 )



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the AppJ-ication

of

WEIL  &  CO. ,  INC.

for Revision of a Determination or for
Refund of SaLes and. Use Taxes under
Articles 2A and 29 of the Tax Law for
the Periods ftrded August 31, 1972 and
February 28,  L974.

DETERMINATION

Appl icant ,  Wei l  & Co. ,  Inc. ,  37-43 West  L4 Street ,  New York,

New York 1001-l-, f i led an application for revision of a determina-

t ion or for refund of sales and use taxes under Art icl-es 28 and

29 of the Tax Law for the periods ended August 31, L972 and

February 28,  L974 (F i l -e  No.  10382) .

A small claims hearing was held before Joseph Chyrywaty, Hear-

ing Off icer, at the off ices of the State Tax Commission, T\vo World

Trade Center, New York, New York, on May 27, L977 at 9:I5 A.M.

Applicant appeared by Edward frtrenberg, CPA. The Sales Tax Bureau

appeared by Peter Crotty, Esq. (Aliza Schwadron, Esq. , of counsel).

ISSUE

lVkrether applicant was entitled to a credit for sales taxes

paid on sales which subsequently became uncol-lectibl-e-
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FINDINGS OF FACT

1- .  Appl icant ,  Wei l  & Co. ,  Ine. ,  f i led New York State and

local sales and use tax returns for the periods ended August 3I,

L972 through February 28, L974.

2. Applicant was engaged in the retai l  sale of furniture and

appliances. Much of the business during the period in question was

transacted on an instal lment credit basis.

3. On March 13, L973, the Sales Tax Bureau advised appl- icant

that credit claims taken on its sales tax returns for the periods

ended August 31, L97L through May 3I, L972 had been al lowed to

the extent of $104.28. In conjunction therewith, applicant remitted

to the Sales Tax Bureau $2,392.97, representing the disal lowed por-

tion of the credit claims and. the minimum statutory interest.

4. Applicant's claim represented the uncollectibl-e port ions

of instal lment accounts receivable, previously reported as sales.

After reviewing the accounts written off by applicant the Sa1es Tax

Bureau determined that if the purchaser made payments to the appli-

cant totalLing an amount equal to or greater than the sales tax due,

no port ion of the sales tax would be el igible for credit.  I f  the

part ial- payments were less than the sales tax due, only the differ-

enee between the amount actually received and the sales tax due

would be e l ig ib le  for  credi t .
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5. on Decembet 4, 1973, applicant f i led two applications for

credit or refund. of state and local sales or use tax. One appli-

cation was for the $2,392.97 which applicant remitted with respect

to the disal lowed part of the credit claims for the periods ended

August 31, L97l through May 31, L972. The other appl- ication ( in

the amount of $7,349.79) represented the uncollectible port ions of

instal lment accounts receivable, previously reported as sales.

Ttrese accounts were determined to be uncolLectible during the period

September L, l97O through August 31, L973. (Ttrere appears to be a

duplication in the applications for the periods ended August 31,

l97L through May 3I ,  L972) .

6- In eonnection with the aforementioned applications, appli-

cant took a credit for the amounts claimed to be due, plus interest

on its sales tax return for the period ended February 28, L974. Ttre

to ta l  c red i t  c l a imed  was  $11 ,204 .03 .

7. Applicant had previously taken a credit on i ts sales tax

return for the period ended August 31, 1972 of $6S2.34 on sales of

$9,390.52 which i t  c lass i f ied as bad bebts,  re turns and a l lowances.

B. The Sa1es Tax Bureau denied the credits taken on applicantrs

sales tax returns for the periods ended February 28, L974 and August

31, L972. Olr i luly 20, 1974, i t  issued a Notice of Determination and

Demand for Palzment of Sa1es and Use Taxes Dlre against applicant for

$11,86L.37,  p lus penal ty  and in terest .
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9. TLre Sales Tax Bureau contended that the first monies re-

ceived by the seller on an account represented the sales tax and

any aI- lowanee for a proport ionate refund or credit on a part ial bad

debt did not apply to sales made prior to December 1, L974.

10. Ttre appl-icant contended that the amendment to the regula-

t ion (section 20 i\ryCRR 525.5) , effective December 1 , L974, lvas

merely a clarification of what the procedure should have been at

a l l  t imes.

CONCLUSIONS OF I,AW

A- Ttrat under section 1132 (e) of the Tax raw, the state Tax

Commission may provide (by regulation) for (1) the exclusion of

anounts representing sales from taxable receipts, where a receipt

has been ascertained to be uncollectible or, (2) where the tax has

been paid on such receipt, for a refund or credit of the tax so paid.

B. Ttrat by regulation promulgated January 31, L967 and made

retroactively effective to June L, 1966 (former regulation section

20 IwcRR 525.5 (a) ), the Commission provided that where a receipt was

ascertained to be uncollectible, the vendor, by complying wit*r cer-

tain procedures, could exclude such receipt from his return or,

where the tax has been paid and reported in a return, could aPply

for refund or credit for the tax paid. Ilo$rever, this regulation did

not apply Lo partial bad debts where the amount collected on a Par-

t icular sale exceeded the sales tax due.
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c. That by a subsequent regulation promulgated November 18,

L974 and made effective December l, 1974, the aforementioned regu-

lation was amended to provide for a proportionate refund or credit

in the event of a part ial bad debt (ZO iwcnn 525.5(c)). Tkre amended

regulation (which is current, ly in effect) applies to al l  sales made

on or after December L, L974 and is not retroactive.

D. that the application of Weil & Co., Inc. is denied and

the Notice of Determination and Demand for Payment of Sal-es and Use

Taxes Dre issued 'JuIy 20, L974 is sustained.

DATED: Albany, New York
December 13,  L977


