
STATE OF NEW YORK
STATE TAX COMMISSION

In  the l " la t ter  of  the Pet i t ion

o f
EDlltlARD WILSON and PAIIL F. WII"SON
Individually and as Co-partners d'/b/a

AFFIDAVIT OF MAILING

For a n#.Sffi{lo"Eon of a Deficiency or :
a Revlsion of a Determinat ion or a Refund
of Sales and Use :
Taxes under Art icLe(s) 28 and,29 of the
Tax Law for the &ao6$xpl Period (s) :

State of New York
County of Albany

i\fiarsina Dorrnini , being duly sworn, deposes and says that

she is an employee of the Department of Taxatlon and Finance, over 18 years of

age, and that on the 22nd. day of August ,  L977, she served thewlthin

Notice of Determinatj.on by Qomud$ilnd) rnaiL upon Edward Wilson and Paul

F. Wilson kererffirnecpf) the petitLoner ln the wlthin proceedlng,

by enclosing a true copy thereof in a securely sealed postpaLd wrapper addressed

as follows: Edward & Paul F. Wilson
Individually and as Co-partners
d/b/a Beau Sejour
Stewart & Central Avenues
BethPage, New York LI7L1

and by deposlt ing slme enclosed in a postpaid properly addressed wrapper ln a

(post of f ice or off ic lal  deposltory) under the exclusive care and custody of

the United States Postat Servlce within ihe State of New York.

T h a t d e p o n e n t f u r t h e r s a y s t h a t t h e s a 1 d a d d r e s s e e i s t h e ( r r n f f i m

*fxlhe) petitioner herein and that the address set forth on sald nraPPer is the

last known address of the {rc$tcscntetEvExblxrli5} petltloner.

Sworn to

22nd, day

before me thls

o^f August

rL-3 (2176)



STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f
EDWARD WIIS0N and PAIIL F. WILSON
fndividually and as Co;partners d/b/a- 

DI' A 1T CI' Tr\TID

For a Redeter"mTn"affd;"dt a Deficiency or
a Revision of a Determinat ion or a Refund
of Sales and Use
Taxes under  Ar t i c le (s )  28  and.29  o f  rhe
Tax Law for the XDeee(elxor Period (s)
9 rI/7I rhroush 9/30/73

State of New York
County of Albany

I\[arsina Dorrrrini

she is an employee of the

age, and that on the 22nd.

Notice of Determination by 6mob&6are6l mail upon James N.

Werkhoven, P.A. (representative of) the petltioner ln the within proceedlng,

by enclosing a true copy thereof in a secureLy sealed postpald wrapper addressed

as follows: James N. Werkhoven, P.A.
90 Lawrence Avenue
Smithtovm, New York L7787

and by deposit ing same enclosed in a postpaid properly addressed wrapper ln a

(posE off ice or off ic lal  depository) under the exctusive care and custody of

Ehe united states Postal  servlce within the state of New york.

That deponent further says that the said addressee ls the (representatlve

of the) Pecit loner herein and that Ehe address set forth on sald wrapper ie the

last known address of the (representat ive of the) pett t ioner.

AFFIDAVIT OF I'{AILING

, being duly sworn, deposes and says that

Department of Taxat lon and Finance, over 18 years of

day of August , Lg 77 , she senred the within

Sworn co before me this

Z2nd, day of August

rA-3 (2176)

,  L977.



S.l-N'rE OF NEW YORK

STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK t2227

lrsurt ,2, \Wl
J A M E S  H .  T U L L Y  J R , ,  P R E S I D E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

Berutd f hto F. Ullru
IrdfvfCrnfft nryil as So-frrtnpr
{/b/r Scru SrJuc
Stffirt & Omfnl trw
8rt.H,*r, ll; Iort XLru

CIEl{ll&fillr

Please take notice of the DBEInfiil1gI6t
of the State Tax Commission enclosed herewith.

You have now exhausted your r ight of  review at the administrat ive
level. Pursuant to section(s) 11rg & l3t0 of the Tax Law, any
proceeding in court  to review an-adverse-decision by the State Tax
Commission can only be inst i tuted under Art ic le 78 of the Civi l
Pract ice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within 4 161tbr
from the date of this notice.

Inquir ies concerning the computat ion of tax due or refund al lowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York 12227. Said inquir ies wi l l  be
referred to the proper authority for reply.

lnni,m

Petitioner's Representative

Taxing Bureauts Representative

X{nlrlng

TA-1  . r2  (6 /77)



STATE OF NEW YORK

STATE TA)( COMMISSION

In the Matter of the APPlicaLion

o f

EDIIARD IIILSON and PAIIL F. WILSON
IndividuallY and as Co-Partners

dlb/a BEAU SEJOUR

for Revision of a Determination or for

Refund of Sales and Use Taxes under
Articles 28 ar' .d 29 of the Tax Law for

ihe Periods September l ,  L97L through
Sep tember  30 ,  L973 .

tr{as additional sales

receipts by the Sales Tax

Wilson and Paul  F.  Wi lson,

September 1, L97L through

DETERMINATION

Applicants, Edward Wilson and Paul F. trf i lson, individually

and as co-par tners,  d /b/a Beau Sejour ,  Stewart  and Centra l  Avenues '

Bethpage, New York LL7L4, have f i led an application for revision of

a determination or for refund of sales and use taxes under Art icles

28 artd 29 of the Tax Law for the periods September 1, L97L through

seprember 30,  Lg73.  (F i le  No.  10450) .  A smal l  c la ims hear ing was

held before t{arry l{uebsch, I learing off icer, 4t the off ices of the

State Tax Cornrission, Two World Trade Center, New York' New York'

on  Februa ry  25 ,  Lg ' : 7 ,  8 t  9 :15  A .M.  App l i can ts  appeared  by  James  N '

werkhoven, pA. Ttre Sales Tax Bureau appeared by Peter Crotty, Esq'

(Abraham Schwartz ,  Esq-  of  counsel )  '

ISSUE

tax,  based on a Project ion of  gross

Bureau, due from aPPlicants, Edward

dlb /a Beau Sejour, f or the Periods

September  31 ,  L973?

\



2

FINDINGS OF FACT AND CONCLUSIONS OF I-AW

1. The Sales Tax Bureau audited applicants' books and

records after the restaurant had fai led and was closed and did

not observe the establishment in operation. The books were in

complete order and sales tax returns had been f i led and paid

r,rhen due.

2. The sales tax examiner found the over-al l  markup on the

Federa l  re turn to  be 83.86% and considered th is  to  be too low.

The tax examiner  pro jected the gross receipts  based on a prev ious

audit which had been conducted for the periods September 1, L966

through November 30, L969 and arrived at the same markup on

purchases for the current audit periods as were previously

determined:  food L75%, wine and l iquor  275%, beer  350% and

tobacco 50%.

3. Applicants contended that at the previous audit there

was no observation of the restaurant in operation by the sales

tax auditor. Th-ey were forced to agree to the adjustment because

they were in despe.rate ne.ed of eapital and New York State had a

lien on ttr-e property which had to be removed by paying the

assessment in order to secure capital by borrowing.

4. The establishment was a gounnet restaurant operating out

of an old converted home. The food and drink were of the best

quali . ty and the servings of al l  i tems were oversized. Applicants

butchered the meat themselves. The waste factor on al l  i tems was



- 3

large. The restaurant was family operated and relatives consumed

much of the beer. Because of the layout of the converted home,

p i l ferage was undetect ib le .  Appl icants  fa i led to  ra ise pr ices to

keep pace with inf lat ion. Ihe restaurant went out of business on

Sep tember  30 ,  L973 .

5.  That  the sa les tax examiner 's  pro jected cornputat ion of

sa les,  based on appl icants '  purchases,  d id  not  adeqr :ate ly  re f lect

the many factors which ef fected the actual  bus iness and sa1es.

6.  That  appl icants t  recordat ion was inadequate to  suppor t

the purported sales f igures contained in taxpayers' sales tax

returns for the periods in question.

7. That during the periods september l ,  L97L through

September 30 , Lg73, the markup over purchases were as fol lows:

food 1007,, wine and l iquor L75%, beer L25% and tobacco 50%'

8.  That  a l l  penal t ies are cancel led and in terest  is  to  be

eomputed at the statutory minimun rate-

g.  That  the appl icat ion of  Edward Wi lson and Paul  F.  Wi lson,

individually and as eo-partners, d/b/a Beau Sejour is granted to

the extent as shown in paragraphs 7 and 8 above and in all other

respec ts  den ied .

DATED: Albany, New York
Augus t  22 ,  L977

I  i r  l / '



tfl nbur\1rr{< Srare trlepar€rnenr of
t I= TAXATICIN and FINANGE
lILE

ro .Secretary. . to. t tre .Staf.e .T?X. .Comm.i.ss ion

P lease  a t tach  to  Dec is ionP

Ser:tember 1, L977

M-75 (s/76)
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STATE OF NEW YORK
STATE TAX COMMISSION

In  the  Ma t te r  o f  t he  Pe t i t i on

o f
EDVTARD WILSON & PAUL F. WILSON
Individuallv & as Co-partners
r o'd N&" PJ*'Y"FFrl9uFr 

-a 
De r ic iency or

a  Rev i s i on  o f  a  De te rm ina t i on  o r  a  Re fund
of  Sales and Use
Taxes under  Ar t ic le  (s)  2a *  29 of  rhe
Tax Law for thdcfael.}(fff:ox Period (s)

o/L'-1 through 9/3O z

Sta te  o f  New York
County of Albany

AFFIDAVIT OF IVIAILING

John Huhn ,  being duly sworn, deposes and says that

>Bhe is an employee of the Department of Taxat ion and Finance, over 18 years of

age, and that on the 1 day of September ,  Lg77 ,  ) ihe served Ehe within

Notice of Dete:mination by *ocl:atfied) mail uponJames N. Werkhoven, P.A.

(representat ive of)  the pet i t ioner in the within proceeding,

by  enc los ing  a  t rue  copy  thereo f  in  a  secure ly  sea led  pos tpa id  wrapper  addressed

as fol lows: James N. Werkhoven, p.A.

l-B Manor Road
Smithtovrn, NY LL7e7

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  in  a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

the  Un i ted  Sta tes  Pos ta l  Serv ice  w i th in  the  Sta te  o f  New york .

That  deponent  fu r ther  says  tha t  the  sa id  addressee is  the  ( representa t ive

o f  the)  pe t i t ioner  here in  and tha t  the  address  se t  fo r th  on  sa id  wrapper  i s  the

las t  known address  o f  the  ( representa t ive  o f  the)  pe t i t ioner .

Sworn to before me th is

l- day of September

r A - 3  ( 2 / 7 6 )

,  Lg I7 . 0 ,i?^" l_\*-$..
0



.STATE OF NEW YORK
STATE TAX COMMISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f
EDWARD WILSON and PAUL F. WILSON
rndividuallv and as Co-partners

.d/b/a .BEAU sEJouRI .o r  a  KeoeEermlnac t_on o I  a  Det ic j_ency  or
a  Rev is ion  o f  a  Determinat ion  or  a  Refund
of  Sa les  and Use
Taxes under  Ar t i c le  (s )  28  & 29  o f  the
Tax Law for the >SXX{9SXDr!( Period (s)
September 1, 1971 through September 30, L973.

Sta te  o f  New York
County of  Albany

.fohn Huhn ,  being duly sworn, deposes and says thaE

Xhe is  an employee of  the Department  of  Taxat ion and Finance,  over  18 years of

age, and that on the 6th day of SepLember , L977 r lhe served the within

Notice of Determination by (ccxlrid<ld) mail upon Edward Wilson & Paul F.

AFFIDAVIT OF MAILING

by  enc los ing  a

a s  f o l l o w s :

wilson dlb/a 8"ru*u#]9$[c&tx*:€6] rhe peririoner in rhe wirhin proceeding,

t rue copy thereof  in  a securely  sealed postpaid wrapper addressed
Edward Wilson & PauI F. Wilson
fndividually and as Co-partners
dfb/a Beau Sejour
353 Stewart Avenue

and by deposiring 
""'" 

J"ttFP"%g?rr SBH"Io?5h b%l&tr addressed wrapper in a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc tus ive  care  and cus tody  o f

the  Un i ted  Sta tes  Pos ta l  Serv ice  w i th in  the  StaLe o f  New York .

Thau deponent further says that the said addressee is the (fepexeuoa:*r,e

sfuOtue) pet i t ioner herein and that the address set forth on said \rrapper is the

last known address of the (repcxeoOot*Nscofx$€i petitioner.

Sworn to before me this

6 th  day  o f  September  ,  Ln7.

rA-3 (2/76)
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' l l 'srnri 
oF t{EW YoRK

srnrd TAX coMMlssloN
TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

Aryust 22, lYn

bqtl. ,

J A M E S  H ,  T U L L Y  J R . ,  P R E S I D E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H
REIVIAILED: SEPTEMBER 1, T977

EitilEf,d & hul F. WlLeon
IndiYtatually end ae Co-lnrtnca
UVs Decu SeJour
Stcmart & Cqtrel Avenuos
Bethgnge, Nes York X[n4

@NTI,EMEN:

Please take notice of the DSIE6MINATISN.
of the State Tax Commission enclosed herewith'

You have now exhausted your right of review at the administrative

level. Pursuant to section(s) 1138 & LzrO Tax Law, any

proceeding in court to review in-aavirle-dlecision by the State Tax

Commission can only be inst i tuted under Art ic le 78 of the CiviJ

Pract ice Laws and Rules, and must be commenced in the Supreme

Court of  the State of New York, Albany County, within 4 mtha
from the date of this notice.

Inquir ies concerning the computat ion of tax due or refund al lowed in

aciordance with this decision may be addressed to the Deputy

Commissioner and Counsel to the New York State Department of

Taxat ion and Finance, Albany, New York L2227. Said inquir ies wi l l  be

referred to the proper authority for reply.

Sincerely,

l{eartng nlcan{.AfU,

Petitioner's Representative

Taxing Bureau's Representat ive

. r 2  (6 /77 )



STATE OF NEW YORK

STATE TAX COI"f,UIS SION

In the Matter of  the APPl icat ion

o f

EDWARD WILSON and PAUL F' W'ILS0N
Indirridual-ly and as Co-partners

d lb la  BEAU SEJOUR

for Revis ion of  a Determinat ion or for

n"?""a of Sales and Use Taxes under
eii i"f*" 28 and 29 of the Tax Lar'r for

;h;  Per iod.s September l ,  L97L through
September  30 ,  L973 .

DETERMINATION

of  g ross

, Edward

per iods

App l i can t s ,Ed rva rdWi l sonandPau lF .W i l son , i nd i v i dua l l y

and as co-par tners,  d lb /a Beau sejour ,  s tewart  and centra l  Avenues '

Bethpage, Nerr York LL7L4, have f i led an application for revision of

a determinat ion or  for  re fund of  sa les and use taxes under  Ar t ic les

28 and' 29 of Lhe Tax Larrr for the periods September 1' L97L through

seprember  30 ,  Lg73 .  (F i l e  No .  10450) .  A  sma l l  c l a ims  hea r ing  was

held before l lar ry  I {uebsch,  Hear ing of f icer  ,  4 t  the of f ices of  the

state Tax conaniss ion,  Tr ,vo wor ld  r rade center ,  New York,  New York '

on  Feb ru  a r y  25 ,  Lg77 ,  a t  9 :15  A .M .  App l i can t s  appea red  by  James  N '

Werkhoven,  pA.  The sa les Tax Bureau appeared by Peter  Crot ty ,  Esq '

(Abrahan Schwartz ,  Esq.  o f  counsel )

ISSUE

Was add i t i ona l  sa les

reee ip ts  by  the  Sa les  Tax

Wi lson and Par :1 F.  Wi lson,

September l ,  L97L through

tax ,  based  on  a  P ro j  ec t i on

Bureau,  due f rom aPPl icants

d lb /a  Beau  Se jou r ,  f o r  Lhe

September 31,  L9131.



2

FINDINGS OF FACT AND CONCLUSIONS OF LAW

l.  Tt r -e Sales Tax Bureau audi ted appl icants '  books and

records af ter  the restaurant  had fa i led and was c losed and d id

not  observe the establ ishment  in  operat ion.  The books were in

complete order  and sa les tax returns had been f i led and paid

when due.

2. The sales tax examiner found the over-al l  markup on the

Federa l  re tu rn  to  be  83 .  86% and  cons ide red  th i s  t o  be  too  l ow .

The tax examiner  pro jected the gross receipts  based on a prev ious

audi t  which had been conducted for  the per iods September 1,  L966

through November 30, L96g and arrived at the same markup on

purchases for  the current  audi t  per iods as were prev ious ly

determined:  food L75%, wine and l iquor  275%, beer  350% and

tobacco 5A"L.

3.  Appl icants  contended that  a t  the prev ious audi t  there

was no observat ion of  the restaurant  in  operat ion by the sa les

tax audi tor .  They were forced to  agree to  the adjusLment  because

they were in  desperate need of  eapi ta l  and New York State had a

l ien on the proparty which had to be removed by paying the

assessnent  in  order  to  secure eapi ta l  by borrowing.

4.  The establ ishment  was a gourmet  restaurant  operat ing out

of an old converted home. The food and drink were of the best

qual i ty  and the serv ings of  a l l  i tems r ,v 'er€ overs ized.  Appl icants

butchered the meat  themselves.  The waste factor  on a l l  i tems was



- 3

large.  The restaurant  was fami ly  operated and re la t ives consumed

much of the beer. Because of t lr-e layout of the corrverted home,

p i l ferage was undetect ib le .  Appl icants  fa i led to  ra ise pr ices to

keep pace w' i th  in f la t ion.  The restaurant  went  out  o f  bus iness on

Sep tember  30 ,  L973

5 .  Tha t  t he  sa les  tax  examine r ' s  p ro jec ted  compu ta t i on  o f

sa les ,  based  on  app l i can ts '  pu rchases ,  d id  no t  adeq t ra te l y  re f l ee t

the many factors which ef fected the actual  bus iness and sa les.

6.  That  appl icants '  recordat ion was inadequate to  suppor t

the purpor ted sa les f igures conta ined in  taxpayers '  sa les tax

returns for  the per iods in  quest ion.

7.  That  dur ing the per iods september l ,  l97L through

September 30,  L973,  the markup over  purchases were as fo l lows:

food LA}%, wine and l iquor  L75%, beer  L25% and tobacco 50"L.

8.  That  a l l  penal t ies are cancel led and in terest  is  to  be

eomputed at the statutory minimtmt rate-.

9 .  That  the appl icat ion of  Edward Wj- lson and Paul  F.  Wi lson,

ind iv idual ly  and as co-par tners,  d lb /a Beau Sejour  is  granted to

the extent as shown in paragraphs 7 and 8 above and in al l  other

respec ts  den ied .

DATED: Albany, New York
Augus t  22 ,  L977

STATE

+tL.o


