
STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion
:

o f

EI\,IANUEL WOLIN :

tradinq as I .MANNYtSrr
For a Redeterminat lon of a Def ic iency or :
a Revision of a Determinat lon or a Refund
of  Sa les  and Use :
Taxes  under  Ar t i c le (s )  28  & 29  o f  the
Tax Law for the Xxrer€S>sr Period (r) :
Auqgst 1, 1965 throuqh November 30, L967.

State of New York
County of Albany

AFFIDAVIT OF MAILING

Bruce Batchelor , being duly sworn, depoees and says that

*re is an employee of the Department of Taxallon and Finance, over 18 years of

age, and that on the2Sth day of February ,  L977, xhe served the wlthin

Notice of Determination by (neoof;ftx$ maiL upon Emanuel Wo1in

by enclos ing a

as follorss :

fusfaffiesfiottve<Pf) the petltloner ln the within proceeding,

true copy thereof in a securely seaLed postpatd wrapper addressed

Mr. Emanuel Wolin
760 East Carl Avenue
Baldwin, New York

and by deposlt ing same enclosed in a postpaid properly addreseed l t rapper in a

(post of f ice or off ic ial  depository) under the excluslve care and custody of

the Untted States Postal  service within the State of New York.

That deponent further says that the sald addressee i.s the (-qa6Ext6d:rE

od<>$r) petitioner herein and that the address set forth on said rtrapper is the

last known address of the Qrrfsostxo<Drlr>ofi>dEr) petitloner.

Sworn to before me thls

28th day of February

. \
l "  t ?  ^  .  t '

I lu,ir \i{tc klc \

rA-3 (2176)

L9 77.



STATE OF NEW YORK

DEPARTMENT OF TA)(ATION AND FINANCE

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L B A N Y ,  N . Y .  1 2 2 2 7

lebrtrary 28, 1977

A O O R E S S  Y O U R  R E P L Y  T O

TELEPHONE:1' ' '1  457. I723

STATE TAX COMMISSION

r !i|tr. hanucl Wrilt n
?5O Eaet Carl Avenuc
Ba1drd.n, NGw York

DQAr llr. wolinr

PLease take notice of the DffS8IIII{ATION
of the State Tax Commission enclosed herewith.

Please take further notice that pursuant to
Sect ion(s) 1138 & 1243 of the Tax Law, anv
proceeding in court to revieqt an adverse deci-
sion must be commenced within 4 mOnttrs
from the date of this not ice.

Inquiries concerning the computation of tax
due or refund allowed in accordance with this
decision or eoncerning any other matter reLat ive

rsigned.hereto nny be addressed to the
will be referred to the proper

Enc.

fo

B
ultcrv

Taxing Bureau's RePresentat ive:

lngy Sax
of!tssr

rA -1  .  12  (L /7  6 )



STATE OF NEI,I YORK

STATE TAX COMMISSION

In the Matter of the APPlication

o f

EMANUEL WOLIN
trading as "MANNY'S"

for Revision of a Determination or for
Refund of Sales and Use Taxes under
Articles 28 and 29 of the Tax Law
for the Period August 1, L965 through
November 30, L967 .

IrJhether applicant may

balances due from cusLomers

h i s  g ross  Laxab le  sa les .

take credit for

on instal lment

DETERMINATION

the uncol lectable

sales in  repor t ing

Emanuel  Wol in ,  t rad ing as "Manny 's" ,  760 East  Car l  Avenue,

Baldwin,  New York,  f i led an appl icat ion for  a  rev is ion of  a

determination or for refund of sales and use taxes due under

Ar t ic les 28 and,  29 of  the Tax Law for  the per iod August  1 ,  Lg65

through November 30,  L967.

A formal  hear ing was duly  held on Ju ly  16,  L975,  8t  the

off ices of the State Tax Commission, Two l, i lorld Trade Center,

New York,  New York,  before Nigel  G.  Wr ight ,  Hear ing Of f icer .

The applicant apPeared pro se. The Sales Tax Bureau l^las repre-

sen ted  by  Sau l  Hecke lman ,  Esq . ,  (A lexander  We iss ,  Esq . ,  o f

counsel ) .  The record of  sa id hear ing has been duly  examined and

eons ide red .

ISSUE
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FINDINGS OF FACT

l .  Appl icant ,  Emanuel  Wol in ,  t rad ing as "Manny 's" ,  t imely

f i led New York State and local  sa les and use tax returns for  the

per iod August  l ,  L965 through November 30,  L967.

2. A Notice of Determination and Demand for Payment of

Sales and Use Taxes Due in  the amount  of  $537.64,  inc lud ing

$425 .96  i n  sa les  tax  and  $ f f f . 68  i n  pena l t i es  and /o r  i n te res t ,

was  i ssued  aga ins t  app l i can t  on  Oc tobe r  2L ,  f 968 ,  under  No t i ce

No  .  90  , 7  56  , 343  .

3 .  Appl icant  subsequent ly  f i led an appl icaLion for  rev is ion

of  sa id determinat ion.

4.  Dur ing the per iod at  issue,  appl icant  o l rned and operated

a men's  c lo th ing s tore at  L709 Pi tk in  Avenue,  Brooklyn,  New York.

He  so ld  the  bus iness  i n  L969 .

5.  Appl icant  so ld goods both for  cash and on an insta l lment

basis .  Insta l lment  sa les were made pursuant  to  condi t ional  sa les

con t rac ts .  App l i can t  ra re l y  made  a  sa le  i n  excess  o f  $200 .00 ,o r

had a balance receivable on any parL icu lar  account  in  excess of

$200.00.  Bad debts \^7ere incurred and wr i t ten of f  .  A l l  bad debts

were part ial in nature and were typical ly due to the fai lure of

a customer to pay the ful l  amount of the last one or Lwo instal l-

ments owing on a sa le.  The amounts co l lected by appl icant  on

each instal lment sale invariably exceeded the sales tax due on

such  sa le .
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6.  Appl icant  or ig ina l ly  repor ted h is  sa les tax l iab i l i ty

on a cash receipts  bas is ,  under  which he d id not  inc lude the

uncol lected balances due on insta l lment  sa les.  Appl icant  had

used this method prior to L965 r:nder the now repealed New

York City sales tax. Applicant was Later informed that the

State Tax Commiss ion had not  yet  promulgated an insta l lment

sale regulation which would permit such report ing. Applicant

then ehanged to an accrual  bas is ,  inc lud ing as receipts  at  the

time of delivery of the merchandise to the customer, al l  amounts

to become due r:nder the instal lment contracts, even though not

yet  actual ly  received by h im.  He a lso began to take deduct ions

and credits against these amounts for any bad debts which he

wrote off during the tax period, and also began including as

addit ional sales any amounts received from customers on sales

a l ready  wr i t t en  o f f .

7 .  The audi t  in  th is  case d isa l lowed a l l  bad debts taken

as credi ts  or  deduct ions by appl ieant .

CONCLUSIONS OF LAW

A. That  i :nder  sect ion 1132(e)  of  the Tax Law,  the State Tax

Commiss ion may prov ide,  by regulat ion,  fo t  the exc lus ion f rom

taxable receipts  of  amounts represent ing sa les where the receipt

has been ascer ta ined to  be uncol lectable or ,  in  case the tax has

been paid on such reeeipt ,  for  re fund of  or  credi t  for  the tax

so  pa id .

B.  That  by regulat ion promulgated January 31,  L967 and
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reLroact ive ly  ef fect ive June L,  L966,  ( former regulat ion sect ion

20 NYCRR 525.5(a))  the Conrn iss ion prov ided that  where a receipt  was

ascer ta ined to  be uncol lectable,  the vendor ,  by comply ing wi th

cer ta in  procedures,  could exc lude such receipt  f rom his  return or ,

where the tax had been paid and reporLed in a return, could aPPly

for  re fund of  or  credi t  for  the tax paid.  This  regulat ion,  however ,

d id  not  apply  to  par t ia l  bad debts where the amount  co l lected on a

par t icu lar  sa le exceeded the sa les tax due.

C. That by a subsequent regulation promulgated November 18,

and ef fect ive December l ,  L974,  the aforement ioned regulat ion was

amended to provide for a proport ionate refund or credit in the event

o f  a  pa r t i a l  bad  deb t  (20  NYCRR 525 .5 (c ) ) .  The  amended  regu la t i on ,

which is  current ly  in  ef fect ,  appl ies to  a l l  sa les or  uses made on

or  af ter  December 1,  L974 and is  noL ret roact ive.

D. That since the applicant col lected an amount exceeding the

sales tax due on each instal lment sale made during the period at

issue,  he must  apply  the f i rs t  monies received on each such sa le to

the sa les tax and no credi t  for  par t ia l  bad debts may be a l lowed.

E.  That  the appl icat ion is  hereby denied.

DATED: Albany, New York

Februa ry  28 ,  L977


