
STATE OF NEIT YORK
STATE TAX COMMISSION

In the Matter of the Pet i t lon

o f

NEWELL WORTHINGTON

For a Redeternlnat ion of a Def lc iency or
a Revlston of a Determl.nation or a Refund
of SaLes and Use
Taxee under Art ic le(s) Zg & 29 of the
Tax Law for the Sff($>oc Period (e)

.T l rhe  1q-  ' l9 '13

State of New York
County of Albany

Marsina Donnini

she is an enployee of the

age, and that on the 15

NOTICE OF DECISION

AFFIDAVIT OF }IAILING

, belng duly eworn, deposea and eaye that

Department of Taxatlon and Flnance, wer 18 yeara of

day of firly , L977, ahe senred the wlEhln

by (Itanrciuofet nall upon Newel.l- Worthington

(UgSX*gg$S**tC'g<**) the petitloner ln the wlthln proceedtng'

by encloelng a true copy thereof tn a securely seeled postpaid wrapper eddregeed

as follws: Newell- Worthington
Lockport Road
Oakfield, New York

and by depoeltlng saoe enclosed in a poetpald properly addreesed wrapper [n a

(post office or offlclal deposltory) under the exclusl.ve care and cuetody of

the Unlted States Postal Servlce wlthln the State of New York.

That deponent further eays that the eald addreaaee le the erpau@offi

ae*hr) petltloner hereln and that the address set forth on eaLd wrsppot le Bhe

last knorf,n addrege of the @Fg*ttst.BDrtu>@aC$3) petl.tloner.

Sworn to before ne thls

15  day o^f if uLy

rA-3 (2176)

,  Lg7' l



STATE OF NET{ YORK
STATE .TAI( COUMISSION

In the Matter of the Petltlon

o f
NEWEIJL TIORTHINGTON

For a Redeternlnation of a Deficlency or
a Revtslon of a Determlnatlon or a Refund
of Sales and Use
Taxeg under Art lc le(s) 28 & 29 of the
Tax Law ifor the ]tcrr*pb<*t< Perlod (s)

June 19-  1973

AFFIDAVIT OF MAILING

State of New York
County of AlbanY

Marsina Donnini , belng duly sworn, depoeee and aayr that

she ls an employee of the Departnent of Taxatlon and Flnance, oner 18 yeare of

age, and that on the 15 day of July , 19777 she certred the wlthln

NOTICE OF DECISION by>(cr66Et) nall upon Ralzmond Cianfrini, Esq.

(repreeentatlve of) the petltioner ln the wlthln proceedingt

by encloalng a true copy thereof Ln a securely sealed postpald wrapper addregeed

ae fol lows: Raymond Cianfrini,  Esq.
50 Main Street
OakfieLd, New York L4L25

and by deposltlng same encloged ln a poetpald properly addregred rrapper ln a

(poet offlce or offtctal depoaltory) under the exclusLve care and cuatody of

the Unlted States Postal Senrtce wlthln the State of Ner York.

That deponent further saya that the sald addregeee ls thc (reprercnt.ttvc

of the) petltloner hereln and that the address 3et forth on ssld rr.pp.r tr ghc

last knotrn addregs of the (repreaentetlve of thc) petttloncr.

Sworn to before De thls

day oA Juty

rA-3 (2176)



J A M E S  H .  T U L L Y  J R . ,  P R E S I O E N T

M I L T O N  K O E R N E R

T H O M A S  F I .  L Y N C H

STATE OF NEW YORK
STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

Jsly ilf, lttt

Xrull tbrthlafpan
l"oclmort Aord
O.kf,Lldr ilrrr lort

Dmr lF. fbrtftlrqtmr
ptease take notice of the ffif8$fiHltl$f
of the State Tax Commission enclosed herewith.

You have now exhausted vour r isht of  revi-ew^at the administrat ive
level. Pursuant ,o .L.rio"i#t3$ .lii Iifftoi irt" Tax Luw, any
proceeding in court to review an adverse decision by the State Tax
Commission can only be inst i tuted under Art ic le 78 of the Civi l
Pract ice Laws and Rules, and must be commenced iq the Suqreme
Court of  the State of New York, Albany County. within * mtha

from the date of this notice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York L2227. Said inquir ies wi l l  be
referred to the proper authority for reply.

qJ"'W
- Jorrph ChtrSnty
n afrs lldnrr

Petitioner's Representative

Taxing Bureau's Representat ive

TA-r . r2 (6/77)



STAIE OF NEI^I YORK

STIt'IE TAX COI\MISSION

In the lbtter of the Application

of

NEI^IH,L IilCRIHTNGION

for Revision of a Determirration or for Refi-lrd
of Sales and Use Ta:<es r-urder Articles 28 nd
29 of tLre Tax l-enr for ttre Period Ju:e 19,
L973.

DEIERMIMION

Applicant, Nenell trrlorth'ington, Ioclcport Road, Oalcfield, Nexni York, has

filed an application for revision of a determination or for refi-rrd of sales

and use ta:<es urder Articles 28 nd 29 of the Ta< Lar,s for ttre period Jr.me 19,

L973. A snrall claims hearing was held before Joseph Chyryrnry, Hearing Officer,

at the offices of ttre State Tax Conmission, State Office Building, Buffalo,

Nen.r York, on Septernber L4, L976, at 2:45 P.M. Applicant appeared by Raynond

Ciafrini, Esq. The Sales Tax Btreau appeared by Peter Crotty, Esq.,

(Alexander lrleiss, Esq. of counsel).

ISSIJE

Did the pr:rctr,ase of a nnbile hone constitute a capital inprovenent to

real prop€rty, thereby entitling the applicant to a refi-nd for sales tax paid

on said prschase?

EIIID]IGS OF FACT

1. On Jtnre 19, L973, applicant, Nervell Worrhington, pttrchased a nobile

hone fron Rock Oak Estates hc. ard paid Nevr York State and local sales tac in

the sr-un of $770.52.

2. Applicant, Neurell l^lorthington, filed an application for credit or refi.nrd

of state aa:d local sales or use tax in the annr-urt of $770.52 on the grourds ttrat

the pr:rchase of a rn:bile hone was a capital inprorzenent to real properL)r.
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3.  The se l ler ,  Rock Oak Estates Inc. ,  de l ivered t .he mobi le

home to real property owned by the applicant, Newell Worthington,

and set the home on a foundation prepared by the applicant. The

mobile home is not aff ixed to but rather rests on the found.ation.

The weight of the mobile home provides for the stabil i ty. The

selIer removed the running gear from the mobile home.

4.  Appl icant ,  Newel1 Worth ington,  was responsib le to  connect

the water ,  e lect r ica l  and sewage ut i l i ty  serv ices.

5.  A cer t i f icate of  Capi ta l  Improvement  was not  issued to

the se1Ier  by the appl icant ,  Newel l  Worth ington.

CONCLUSIONS OF LAW

A. That the control l ing factor in determining whether the

purchase of a mobile home constitutes an improvement to real-

property or is rather a purchase of tangrible personal property

is the degree of permanency with which the mobil-e home j-s aff ixed

to the real  proper ty  by the se l ler  dealer ;  therefore,  the del ivery

and mere placing of the mobile home on Lhe applicant's foundation

and the subsequent removal of the running gear by the mobile home

dealer did not display that degree of permanency requisite to

constitute an improvement to real property.

The element that dist inguishes this matter from the matter

of Francis Slocum regards the manner in which the mobile home was

aff ixed to the rear property. rn the matter of Francis slocum

it was found that the home dealer joined the two sections of a
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double wide mobile home and aff ixed the home by bolt ingJ and

nai l ing i t  to  a foundat ion p1ate.  This  method of  a t taching

the mobile home to a foundation is similar to the method used

in the on-site construction of a wood frame home and had that

element of permanency necessary to constitute an improvement

to real property.

B. That the purchase by the applicant, Newell Wor:thington,

of  a  mobi le  home d id const i tu te a purchase of  tangib le personal

proper ty  subject  to  the imposi t ion of  sa les tax under  sect ion

1105  (a )  o f  t he  Tax  Law.

C. That the application of Newell Worthington is denied

and the denia l  o f  re fund issued December 17,  1974 is  s t rs ta ined.

DATED: Albany, New York

Ju ly  15 ,  L977

COI\{MTSSION


