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STATE OF. NEW YORK
STATE TN( COMI'TISSION .

In the Matter of the Pet l t lon

o f

SERVOMATTON KO-ED, rNC.
:

For a Redeterminat lon of a Def ic lency or
a Refund of Sales and Use :
Taxes  under  Ar t i c le (s )28  and 29  o f  the
Tax Law for the *Xxx($ Periods 9/L/68-
a/3r /7r  -

AFFIDAVIT OF MAILING
OF NOTICE OF DECISION
BY €ENSfrF:IEfi) MAIL

State of New York
County of Albany

IVIARY GROFF , being duly sworn, deposes and says that

she !s an employee of the Depa.rtment of Ta.xat ion and Financer over 18 years of

age, and that on the 6th day of i lanuary ,  1976, she served the withln

Notice of gxxio<i:ox (or Determtnation) by {oeCifl€d} mail upon SERVOMATION KO-ED' INC.

(xeQc€xmoat*Ns<>d) the petltioner in the withln

proceedine, blr encl0slng a rrue 
""0["r];Jfi:1+3"" ,:3:Bi",trrir""'.t"0 

posrpald

!'rapper addressed as rollows: 
S{?""T"1?X""83:::15;r3i'"ctor 

of raxes

777 3rd  Avenue
New York, New York 10017

and by deposlt ing same enclosed ln a postpald properly addressed wrapper ln a

(post of f ice or off ic ia. l  depository) under the exclusive care and custody of

the United Stares Post Off ice Department within the State of New York.

That deponent further says that the sa.id a.ddressee ls the (regcseoibettw<

ug pet l t ioner heretn and tha.t  the address set forth on satd vtrePPer ts the laet

known address of the (rqoerxtabtreooe<fhi petltloner.

Sworn to before me thls

6 th  day  o f  January  ,  L976

{ , , /I  +  t , , . ' J
_

AD-1 .30  (L174>
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STATE OF NEW YORK
STATE TAX COMMISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f
SERVoMAIIoN 0F WESTERN I{EW YORK, rNC.

SERVOI,IATION OF NORTHEASTERN NEW YORK, INC.
SERV0MATION KO-ED, rNC. :

For  a  Redeterminat ion  o f  a  Def ic iency  or
a Refund of Sales and Use :
Taxes  under  Ar t i c le  (s )  28  and 29  o f  the
Tax Law for the Y€!6D(tPer'lods :

AFFIDAVIT OF MAILING
OF NOTICE OF IXWEIIDETERMINATION
BY tCI@g[f,trmu MArL

sep 1971.

Sta te  o f  New York
County of  Albany

JANEf MACK ,  be ing  du l y  sworn ,  deposes  and  says  tha t

she is an employee of the Department of Ta.xat ion and Finance, over 18 years of

age, and that on t t re 15th day of Deeemben ,  L9'15, she served the within

Notice of flGlGXEXffilO(XX Determination) by IGEEf,IOOHEI( mail upon SERV0MATfON OI'

WESTffiN NEW YORK, IM. {iHFXrekfilg[XffilEC[tfi the petitioner in the within

proceed inB,  by  enc los ing  a  t rue  copy  thereo f  in  a  secure ly  sea led  pos tpa id

wrapper addressed a,s fol lows: SefVOmatiOn of Westenn New Yofk, fnc.
100 Exolon Drive
Tonawanda, New Yonk 1l+15O

and by deposi t ing same enclosed in a postpaid proper l -y  addressed wrapper in  a

(pos t  o f f i ce  o r  o f f i c i a l  depos i t o r y )  unde r  t he  exc lus i ve  ca re  and  cus tody  o f

t he  Un i ted  S ta tes  Pos t  O f f i ce  Depa r tmen t  w i t h i n  t he  S ta te  o f  New York .

That deponent further says that the said addressee is the )remffirugefi*1pq

)dQ[ pet i t ioner  here in and that  the address set  for th on said r4rrapper is  the last

known address of  the MSe pet i t ioner .

Sworn to before me this

LSth, day of December

AD-1 .30  (L /74 )

Le 75



STATE OF NEW YORK
STATE TAX COMMISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f

SERVOMATToN OF WESTERN l[EW YORK, rNC.
SERVo!4ATION 0F NoRTHEASTERN NEW YORK, INC.

AFFIDAVIT OF MAILING
OF NOTICE OF M(,|XEIfiMDETERMINATION
BY OCEXIM(ItrI MAILSERVOMATION KO-ED. TNC. :

For  a  Rede te rm ina t i on  o f  d  De f i c i ency  o r

a Refund of Sales and Use :
Taxes under  Ar t ic le  (s)28 and 29 of  the
Tax Law for the IXXfitrBx Periods :

Septemben 1. 1958 thnounh August i l . I-97L.

Sta te  o f  New York
County of  Albany

JANET MACK ,  be ing  du l y  sworn ,  deposes  and  says  tha t

she is an employee of the Department of Ta.xat ion and Finance, over 18 years of

age,  and tha t  on  the l5 th  day  o f  December .  ,  19  75 ,  she  served the  w i th in

Notice of IftXf$Qp$Xffi(Determination) by IXX{ig$[XgKA mail upon SffiVOMATfON OF

NORTI{EASTERN }tEW YORKT INGeilOQBts[klHtXIDGlOI the petitioner in the within

proceed ing ,  by  enc los ing  a  t rue  copy  thereo f  in  a  secure ly  sea led  pos tpa id

vtrapper addressed a.s fol lows: ServOmatiOn of NOntheastenn New YOnk, fnc.
Han'rey Pord, Off icen

331|i;.3". New Yonk
and by deposit ing same enclosea"iT;- ; f ; ; " i l ; t ;J; ; iy addressed wrapper in a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

the  Un i ted  Sta tes  Pos t  Of f i ce  Depar tment  w i th in  the  Sta te  o f  New York .

That deponent further says that the said addressee is the oGlEXffiEnXgGm

trEX pet i t ioner herein and that the address set forth on said r^rra.Pper is the last

known address of the ftllgggpmdgp(XfrlffiX petitioner.

Sworn to before me th is

15th day of  December ,  L97,

*4'E!a. -,a-,/ -:- :

AD-1 .30  ( r / 74 )



STATE OF NE!il YORK
STATE TAX COMMISSION

In  the  Mat te r  o f  the  Pet i t ion
:

o f

SERV0MATIoN OF WESTmN NEW YORK, rllc.
SERVOMATTON 0F NORTHEASTERN NEW YORK,. rNC.

$ERVOMATTOT,{ KO-FD,^ INC,
For  a  Redeterminat ion  o f  a  -Def ic iency  or
a  Refund o f  Sa les  and Use :
Taxes  under  Ar t i c le  (sPB and 29  o f  the

AFFIDAVIT OF MAILING
OF NOTICE OF IIGDSIIIDETERUTNATTON
BY IASF]OMQQO' MAIL

Tax Law for theXftXXlilPeniods :
Septembep 1, 1968 tfrnough AuAust 11. 19?1.

Sta te  o f  New York
County of Albany

JAIfET MACK , being duly sworn, deposes and says that

she is  an  employee o f  the  Depar tment  o f  Taxat ion  and F inance,  over  18  years  o f

age,  and tha t  on  the  15 th  day  o fpesember  ,  L975,  she served the  w i th in

Notice of lCI€tt$XdtXXffi Determination) bv ffilC!$€[Xfr) rnail upon SERVOMATION

KO-m, INC. ftAF}ruSeOCXXlMeXiln the peLitioner in the within

proceed ing ,  by  enc los ing  a  t rue  copy  thereo f  in  a  secure ly  sea led  pos tpa id

\^Irapper addressed a.s fol lows: SefvomatiOn Ko-Ed, fng.
Long fsland Expnessway
Jenlcho, New Yonk LL753

and by  depos i t ing  same enc losed in  a  pos tpa id  p roperLy  addressed wrapper  in  a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

the  Un i ted  Sta tes  Pos t  Of f i ce  Depar tment  w i th in  the  Sta te  o f  New York .

That deponent further says that Lhe said addressee is rhe X!@tXXeetHEtrnGX

Ut} pet i t ioner herein and that the address set forth on said wraPPer is the l -ast

known address of the Xilffi€XildEqX$Gn0fxKrctr petitioner.

Sworn to before me th is

ISt}: day of Decemben , L975.

A D - 1 . 3 0  ( L / 7 4 )



STATE OF NEW YORK
STATE TAx COMMISSION

In  the  Mat te r  o f  the  Pet i t . ion

o f

SERVOMATION 0F WESTERN NEW YORK, I$b.
SERVoMATTON 0F N0RTHEASTERN NEW yORK,. rNC.

sEtsvoMATIory Ko-,ED,_ IJ{C. '
For  a  RedeterminaEion  o t  a -L ,e t j -c iency  or
a  Refund o f  Sa les  and Use :
Taxes  under  Ar t i c le  (sp$ and 29  o f  the
Tax Law for the)ffiQ[)({Peniods :

AFFIDAVIT OF MAILING
OF NOTICE 9P TXAf,qGFilDETER}TTNATION
BY d06€CItrfffiS MArL

Septemben 1. f96B throueh Ausus L?Tl-.

Sta te  o f  New York
County of  Albany

JAI{ET MACK ,  be ing  du ly  sworn ,  deposes  and says  tha t

she is an employee of the Department of Ta.xat ion and Finance, over 18 years of

a g e ,  a n d  t h a t  o n  t h e  1 5 t h  d a y  o f  D e c e m b e n  , 1 9 7 5 ,  s h e  s e r v e d  t h e  w i t h i n

Notice of XdOitXX0G!0([f, Determination) by fBeXmf$e$1 mail upon p. RAY BRACKETT,

DTRECTOR OF TAXES ( rep resen ta t i ve  o f )  t he  pe t i t i one r  i n  t he  w i th in

p roceed ing ,  by  enc los ing  a  t r ue  copy  Ehe reo f  i n  a  secu re l y  sea led  pos tpa id

wrapper addressed as fo l lows: D. Ray Brackett ,  Dinecton of  Taxes
Senvomation Corporat ion
777 Third Avenue
New Yonk, New York 10017

and by deposi t ing same enclosed in a postpaid proper ly  addressed wrapper in  a

(pos t  o f f i ce  o r  o f f i c i a l -  depos i t o r y )  unde r  Lhe  exc lus i ve  ca re  and  cus tody  o f

t he  Un i ted  S ta tes  Pos t  O f f i ce  Depa r tmen t  w i t h i n  t he  S ta te  o f  New York .

Tha t  deponen t  f u r t he r  says  t ha t  t he  sa id  add ressee  i s  t he  ( rePresen ta t l ve

of)  pet i t ioner  here in and that  the address set  for th on said wraPPer is  the last

known address of  Lhe ( representa. t ive of  the)  pet i t ioner .

Sworn to before me th is

15th day of  Deeember ,  W75.
\-----r-r- /.'/'- -ur". 

: t/-'r-t^ X-'1-t- ( 
t ;{

A D - 1 . 3 0  ( L / 7 4 )



STATE TAX COMMISSION

' 
STATE 9F NEW YORK

DEPARTMENT OF TA)(ANON AND FINANCE

BUILDING 9,  ROOM lO7
STATE CAIVIPUS

ALBANY, N,Y,  122N

A R E A  C O O E  5 I 8

ntltpl Albany, New York
Drc$.r 1.5, flI?F

'  9 T A T E , T A X  C O M M T S S T O N

.  H E A R I N G  U I I I . '

P A U L  G R ' E E N B E R G

SECRETARY TO
c o M M t S s r o N

A D D R E S S  Y O U R  R E P L Y  T O

M R .  W R I G H T

M R ,  C O B U R N

M R .  L E I S N  E R

rTilTffi
ftrtl[f7-tt5o

llmrurtlm of trtcra fm lnilr t!o.
fOO hl,m ffivr
tbarunntrr Ix IorL ft+f5O

Satlamr

Please take notice of the D;11tr1tr{fmf,l9[
of the State Tax Commission enclosed-Teiewith.

Please take fur ther  not ice that  pursuant  to
Section(s)l lJf l  rnrf l4tf .of the Tax Law, any
proceeding in court tcj review an adverse deci-
sion must be commenced within I rmtbll
f rom the date of  th is  not ice.

Any inquir ies concerning the computation of tax
due or refund al lowed in accordance with this
decis ion or  concern ing any other  mat ter  re la t ive
hereto may be addressed to the undersigned.
Tlrese wil l  be referred to the proper party for
rep l y .

\/o ralzv v - a

f

t r u l y  y o u r s ,
,/)' /  r ' .2

, '  , i  l i  l '
\ llt-t/C('/ z7-vz" /

Enc .

cc :  Pe t i t i one r '
Law Bureau

L. notmr l|uiln
HEARING OF'FTCER

s Representat ive

AD-  1 .12  (B /73 )



STATE TAX COMMISSION

' 
STATE OF NEW YORK

DEPARTMENT OF TAXATION AND FINANCE

BUILDING 9,  ROOM IO7
STATE CAMPUS

ALBANY, N.Y. 12?27

A R E A  C O O E  5 I 8

DfllIDf Albany, Ne\i/ York

Doorb* l5r 19?5

lrrrm*tlo qf for$rrcrtrra tcry torfl b.
trrr"qf Ford, 0f,ltorn
Banh 9
tlrntejrr fir toiln

Drat !s. ltril
Please take notice of the DlfEilfIAfit0f
of the State Tax Commission enclosed herewith.

Please take fur ther  not ice that  pursuant  to
Section (s)113C arrt l^8llt of the Tax Law, any
proceeding in court to review an adverse deci-
sion must be commenced within l j  nmtLf
f rom the date of  th is  not ice.

Any inquir ies concerning the computation of tax
due or refund al lowed in accordance with this
decis ion or  concern ing any other  mat ter  re la t ive
trereto may be addressed to the undersigned.
fttese wil l  be referred to the proper party for
rep Iy .

Very t ru ly yours,

t' n06ffif f.Elilm
Enc.  HEARING OFFICER

cc :  Pet i t ioner '  s  Representat ive
Law Bureau

'  S T A T E . I A X  C O M M t S S l 0 t {

.  H E A R I N G  U i l I T

p n u L  o n ' e e H e e n c

9 E C R E T A R Y  T O
c o M M  I  s s l  o N

A O D R E S S  Y O U R  R E P L Y  T O

M R .  W R I G H T

M R .  C O B U R N

M R .  L E I S N E R

Ififfi
(sr8[#?-3850

A D - 1 . 1 2  ( 8 / 7 3 )



ffi
STATE TAX COMM]SSION

. 
STATE OF NEW YORK

DEPARTMENT OF TAHTION AND FINANCE

BUILDING 9,  ROOM t07
STATE CAMPUS

ALBANY, N.Y.  l22n

A R E A  C O D E  5 I 8

Otftg1f Albany, New York

Dro$cr l5r L975

$rmurtlcn fro-Ed, Iacr
fdS falsnd grllnny
JrrLoho, fr Io* lI?53

Ontl.mml
Please take notice of the Dt!!!ff|(llAfiof
of  the State Tax Commiss ion enclosed herewi th.

Please take fur ther  not ice that  pursuant  to
section(s)113f, end f"ebt of the Tax Law, any
proceeding in  cour t  to- rev iew an adverse deci -
sion must be commenced withinb ntbr
f rom the date of  th is  not ice.

Any inquir ies concerning the computation of tax
due or refund al lowed in accordance with this
decis ion or  concern ing any other  mat ter  re la t ive
hereto may be addressed to the undersigned.
These wil l  be referred to the proper party for
rep l v .

Very t ru ly  yours,

L ROtmS rlllmn
Enc. HEARING OFFICER

cc  :  Pe t i t i one r '  s  Represen ta t i ve
Law Bureau

. S T A T E  T A X  C O M M r S 9 r O t l

.  H E A R I N G  U I { I T

p e u t  c R E e N e E n c

S E C R E T A R Y  T O
c o M M  I  s s l  o N

A O D R E S S  Y O U R  R E P L Y  T O

M R .  W R I G H T

M R .  C O B U R N

M R .  L E I S N  E R

mlrs
(5r0lb9?-3150

A D - 1 . 1 2  ( 8 / 7 3 )



STATE OF NEW YORK

STATE TA)( COMMTSSION

rn the Matter of the Petit ions

o f

SERVOMATION OF WESTERN NEW YORK, INC.

SERVOMATION OF NORTHEASTERN NEW YORK, INC. DETERMINATION

SERVOMATION KO-ED, INC.

for a Revision of a Determination or for
Refund of Sales and Use Taxes under
Articles 28 and 29 of the Tax Law for
the Periods September 1, 1968 through
Augus t  31 ,  L971 .

Applicant, Servomation of Western New Yorkl IrIC. r 100 Exolon

Drive, Tonawanda, New York 14150, applied for a revision of a

determination or for refund of sales and use taxes under Art icles

28 and 29 of the Tax Law for the perj-ods September L, 1968 through

Augus t  31 ,  L977 .

A formal hearing was held at the off ices of the State Tax

Commiss ion,  SLate Of f ice Bui ld ing,  65 Cour t  St reet ,  Buf fa lo ,  New York,

on November 13,  1973,  before L.  Rober t  Le isner ,  Hear ing of f icer .

The taxpayer was represented by D. Ray Brackett, Director of Taxes,

Servomation Corporation, df,rd the Sales Tax Bureau was represented by



2 -

Saul Heckelman, Esq. appearing by James Scott, Esq. of counsel.

the cases of Servomation of Northeastern New York, Inc' and

Servomat ion Ko-Ed,  Inc.  were a lso ca l led;  the jur isd ic t ional  papers

were received in szidence and it  was stipulated that those cases

wil l  abide the ult imate outcome of Servomation of western New York, Inc.

IJSSUES

I. Are hot and cold drink mixing and vending machines subject

to  sa les and use taxes?

II. Are paper cups and containers for coffee, cold drinks and

soup purchased by Servomation subject to a sales and use tax?

FINDINGS OF FACT

1. The taxpayer, Servomation of Western Ne\^/ York, Inc. t imely

fi led New York State sales and use tax returns for the period

September L,  1968.

2.  A Not ice of  Determinat ion of  sa les and use taxes (and penal t ies)

for the periods September L, 1-96A through August 31, L97I, was issued

on June 27, t.972 against Servomation of WesLern New York, Inc. under

No t i ce  No .  16 -0842436 .

3, The taxpayer, Servomation of Western New Yorkr Inc. applied

for  a  rev is ion of  the determinat ion of  the def ic ienc ies in  sa les tax.

In the cases of Servomation of Northeastern New York, Inc. and



3 -

Servomation Ko-Ed, Inc., the jurisdict ional papers were received in

evidence and it  was stipulated that those cases wil l  abide the

ult imate outcome of Servomation of Western New York, Inc.

4. l i lhe taxpayer, Servomation of Western New York, Inc. was

engaged in the use of mixing vending machines for coffee and other

hot drinks, or which were for cold or iced soft drinks and colas.

l fhe controversy here in question involves (1) sales and use tax on

the purchase of vending machines which were purchased in or out of the

state and used in Western New York in the taxpayer's business,

(2) whether purchases of paper cups, plates and containers for hot

and cold drinks and foods were subject to sales tax or exempt because

they were part of the food and drink sold.

5.  The par t ies agreed that  var ious i tems such as p last ic  s t i r rers ,

paper napkins, etc. do not become part of Lhe product sold and

stipulated that such items are taxable.

6. Taxpayer claimed that the mix-vending machines were not

subject to tax because they were machines used directly and exclusively

in the manufacturing, processing and assembling of ingredients to

produce the f inal personal property.



4 -

There are many different mix-vend.ing machines but a descript ion

of a coffee machine is a principal example.

When a customer deposited a coin in a coffee machine, a
series of electronic relays would be activated and frac-
tional power would drop the cup and drop the ground

coffee into a brewing mechanism. At that point, hot water
would be forced under pressure into the brewing mechanism
and hence it  would brew the coffee. At that point, the
customer would determine if he wanted crean or sugar and
make said determination through a series of selection
knobs on the face of the machine.

lllre carbonated drink machines operated in much the same
fashion. The customer would deposit his coin and then
select the f lavor he wanted, i f  i t  was to be carbonated
or uncarbonated and if he wanted ice or no ice. lilhrough
a series of electronic relaysr d cup would be dropped and
cold water, syrup and carbonated gas would mix to form
the product.

7 .  The cof fee cups,  beverage cups,  p la tes,  e tc .  were used as

containers for the food and passed to the ult imate consumer.

B . l lhe taxpayer reasonably believed that sales and use taxes

are not due on either the machines or the paper cups and requested

that the penalt ies be cancelled.

CONCLUSIONS OF LAW

A. AlLhough taxpayer 's coin operated mixing and vending machines

were used in a type of "processing" of raw materials, they are not

used directly and exclusively in the production of tangible personal

property. Their primary purpose is to vend and not to produce.



5 -

The sales and use taxes of the coffee vending machines are not exempt

f rom sares tax by reason of  sect ion 1115 (a)  (12)  of  the Tax Law'

Kwik Vend,  Inc.  v .  Kvoutz,  94 ldaho 166,  483 P2d 928,  L97L.  Canteen

Vend ing  Serv i ce  Co .  v .  S .T .C . ,  Augus t  21 ,  L974 .

B. The containers, wrappers, and packaging material purchased

by the applicant are resold within the meaning of the statut 'e as a

physical component part of tangible personal property- The statute

broadry def ines the term "sa le"  as "any t ransfer  o f  t i t le  or  possession

or both, exchangre or barter, lease or l icense to use or consume, condi-

tional or otherwise, in any manner or by any means whatsoever for a

cons ide ra t i on . "  Sec t i on  1101(b )  (5 ) .  ( f t nphas i s  added- )  The  uncon t ro -

verted evidence in the record establishes that a purchaser of the

applicant's product takes both t i t le to and possession of the paper

container or wrapper in which the product is packaged and is free to

remove it  from applicant's premises without restr ict ion. Servomation's

purchases of containers, wrappers and packaging material were for

resale and exempt from tax-



6

C. The taxpayer acted in good faith and the penalt ies are

cancel led.

D.  The def ic iency in  sa les tax as modi f ied here in shal l

recomputed in accord with this determination. l l tre deficiency

modi f ied is  susta ined.

E. Pursuant to the Tax Law, interest shall  be added to the

total amount due unti l  paid.

be

as

DATED: Albany, New York
Decemben 15,  l .975

ATE TAX COMMISSION

t\^".\JC, Y*,^"-^
COMMISSIONER

COMMISSIONER


