
STATE OF NEW YORK
STATE TAX COMMISSION

In  the  Mat te r  o f  the  Pet i t ion

o f
YOUR HOST OF ITHACA, INC. and:

TRIPHAMMER DEVELOPMENTS CO., INC.

For  a  Redeterminat ion  o f  a  Def ic iency  or
a Refund of Sa1es and Use :
T a x e s  u n d e r  A r t i c l e ( s )  2 8  a n d  2 9  o f  t h e
Tax Law for the tesx:6) Period :
M a r c h  1 5 ,  1 9 7 1 .

AFFIDAVIT OF MAILING
OF NOTICE OF DECISION
BY (SBG{D(rXBAS MAIL

Sta te  o f  New York
County of  Albany

iTANET MACK ,  be ing  du l - y  sworn ,  deposes  and  says  tha t

she is  an employee of  the Department  of  Ta.xat ion and Finance,  over  18 years of

age,  and tha t  on  the  19 th  day  o f  August ,  1 9 7 5 ,  s h e  s e r v e d  t h e  w i t h i n

Norice of Dua:lxlr,n (or Determination) by 6ee*ki61**) mail upon Triphammer Developments

Co . ,  I nc . {cryxerednxxafire)<Il8 the petitioner in the within

proceed ing ,  by  enc los ing  a  t rue  copy  Ehereof  in  a  secure ly  sea led  pos tpa id

wrapper addressed a.s fol lows: Tr iphammer Developments co.,  InC.

309 North Tioga Street
I thaca, New York 14850

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  in  a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

the  Un i ted  Stares  Pos t  Of f i ce  Depar tmenL w i th in  the  Sta te  o f  New York .

That deponenr further says that the said addressee is the tE€Fqllt!.ffft:flflfo€

bA)  pe t i t ioner  here in  and tha t  the  address  se t  fo r th  on  sa id  ld raPper  i s  the  las t

known address of the (fQFalB5€3tcxltfire<r58t{Dtlc) petitioner.

Sworn Lo before me th is

19th day of  August

AD-1 .30  ( r / 74 )

,  t 975 .



STATE OF NEW YORK
STATE TAX COMMISSION

In the l , lat ter of  the Pet i t ion
:

o f

YOUR HOST OF ITHACA, INC. arid

TRIPHAMMER DEVELOPMETITS CO., Ilie.
For  a  Redeterminat ion  o f  a  Def ic iency  or
a Refund of Sales and Use :
Taxes  under  Ar t i c le (s )28  and 29  o f  the
Tax Law for rhe )qffiIgI period :
M a r c h  1 5 ,  1 9 7 1 .

AFFIDAVIT OF }.IAILING
OF NOTICE OF DECISION
BY IOORXXEOENX MAIL

Sta te  o f  New York
County of  Albany

iTANET MACK ,  be ing  du ly  sworn ,  deposes  and says  Ehat

she is an employee of Ehe Department of Ta.xat ion and Finance, over 18 years of

age, and that on the 19th day of August ,  lg75 ,  she served the within

Notice of *e*j<Ca!rCS (or Determination) by (rmd:ri**cdf mail upon Your Host of lfhaca, Inc.

(X*Xfgry*terbiX*gf) the petitioner in the within

proceed ing ,  by  enc los ing  a  t rue  copy  thereo f  in  a  secure ly  sea led  pos tpa id

vnrapper  addressed a .s  fo l lows:  yOur  Host  o f  l thaCa,  Inc .

c/o Wilson Cleveland. Hotels
Sheraton Plaza

and by deposiring same encloseaR&FE frffigdd pl&#ingiEddressed wrapper in a

(pos t  o f f i ce  o r  o f f i c i a l  depos i t o r y )  unde r  t he  exc lus i ve  ca re  and  cus tody  o f

t he  Un i ted  S ta tes  Pos t  O f f i ce  Depa r tmen t  w i t h i n  t he  S ta te  o f  New York .

Tha.t deponent further says that the said addressee is the €elxesgfrrD$rye

6D pe t i t i one r  he re in  and  tha t  t he  add ress  se t  f o r t h  on  sa id  w raPper  i s  t he  l as t

known address of the QtSF1{c{ee:ffixlo(exa(ft>ohlt) petitioner.

Sworn to before me th is

19th day of August

AD-1 .30  (L /74 )

,  195



STATE OF NEI,I YORK
STATE TAX COM},IISSION

In  the  Ma t t . e r  o f  t he  Pe t i t i on

o f

YOUR IIOST OF ITHACA, INC. anc 
:

TRIPHAMMER DEVELOPMET\ITS cO., INc'.
For  a  Redeterminat ion  o f  a  Def ic iency  or
a Refund of Sales and Use :
T a x e s  u n d e r  A r t i c l e ( s )  Z g  a n d  2 9  o f  t h e
1s1 T.aw for the >&exx{qsi PeriOd :
M a r c h  1 5 ,  L 9 7 L .  

- '

AFFIDAVIT OF MAILING
OF NOTICE OF DECISION
BY €gPTSDry MAIL

Sta te  o f  New York
County of  Albany

JANET IVIACK ,  be ing  du ly  sworn ,  deposes  and says  tha t

she  i s  an  emp loyee  o f  t he  Depa r tmen t  o f  Ta .xa t i on  and  F inance ,  ove r  18  yea rs  o f

age, and that on the 19th day of August ,  1 9 7 5 ,  s h e  s e r v e d  t h e  w i t h i n

Norice ofXlGXtE$ltf i (or Determination) by (c81{tgD1$l86) mail upon Treman & Clynes

( rep resen ta t i ve  o f )  t he  pe t i t i one r  i n  t he  w i th in

p roceed ing ,  by  enc los ing  a  t r ue  copy  the reo f  i n  a  secu re l y  sea led  pos tpa id

\^ / rapper addressed a.s fo l lows:  Treman & Clynes

300 Seneca Building
P .O .  Box  5BO

and by deposir ins same enclosedrttF?"8;".$?Yoto"r:F"r#?F&""""a wrapper in a

(post  o f f ice or  o f f ic ia l  deposi tory)  under  the exc l -us ive care and custody of

t he  Un i ted  S ta tes  Pos t  O f f i ce  Depa r tmen t  w i t h i n  t he  S ta te  o f  New York .

Tha t  deponen t  f u r t he r  says  t ha t  t he  sa id  add ressee  i s  t he  ( rep resen ta t i ve

o f )  pe t i t i one r  he re in  and  tha t  t he  add ress  se t  f o r t h  on  sa id  r ^ r raPper  i s  t he  l as t

known address of  the ( representa. t ive of  the)  pet i t ioner .

Sworn

19rh

to  before me th is

day of August

( L / 7  4 )

,  195



t$ilHl$Hlil?*o"

STATE OF NEW YORK
DEPARTMENT OF TA)(ATION AND FINANCE

BUILDING 9,  ROOM 21l t -A
STATE CAMPUS

ALBANY, N,Y. 12?27

A R E A  C O O E  5 I 8

Dl|[Dl Albany, Neur york
lugu.t lt. lt73

sTAtE TIX COMMtSTStON
HEARINC U I I IT

E O W A R D  R O O K
SECRETARY TO
c o M M r s S r o N

ADORESS YOUR REPLY  TO

MR.  YVRIGHT 457 '2655

MR. LEISNER 457'2657

MR.  COBURN 457 .2896

,  P R E S I D E N T

Iour Eort ol ltlrr€r, trnc.
c/o tllron Ctff.hn! Eotrlr
Srentsn llur
hck trhn6, llllnotr

Ocntlsnr
Please take notice of ghs Dti!!f,flstflC
of the State Tax Commission enclosed herewith.

3: : i i :" I 3T lftr.s,tr *8s* " " l? "..n 5T#"** :o ",,,proceeding in court to review an adverse deei-
e i r r n  mr re i  ] aa  ^ ^ * * ^ * ^ ^ . : r  . - . :  ! 1 - . : -  a  SnCn l

any

sl-on must be commenced within
from the date of this notice.

fnV inquir ies coneerning the computation of tax
due or refund al lowed in accordance with this
decision or eoneerning any other matter relative
hereto may be addressed to the undersigned.
These wil l  be referred to the proper pirty for
rep1y.

Enc .

cc :  Pe t i t i one r '
Law Bureau

!. ltibtrt Llan r
HEARING OFFICER

Representat ive

A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

AD- 1.  r .2  (817 3)



'Hts loffoU$fl'f} ,r".
|!|innlstffiflt$ClN0, PRE s I DEN r
A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

STATE OF NEW YORK
DEPARTMENT OF TA)(ATION AND FINANCE

BUILDING I ,  ROOM 2tr t -A
STATE CAMPUS

ALBANY,  N ,Y ,122N

A R E A  C O D E  5 I 8

S T A T E  T A X  C o M M t S t t O N

H E A R I N G  U N I T

E D I Y A R O  R O O K

S E C R E T A R Y  T O
c o M M t s s t o N

A O O R E S S  Y O U R  R E P L Y  T O

M R .  W R T G H T  4 5 7 - 2 6 5 5

M R .  L E I S N E R  4 5 7 - 2 6 5 7

MR.  COBURN 457-2896
DllFEDr Albany, New York

trugrurt 19r L975

.|frtgfiamrr DcveloSnentl Co.r trllo.
3O9 Iorth Tlogra Strcct
ftbrcrr fei, Yoak 14850

Ocntlmrnl

Please take notice of the DIEBrufIltrf,llIODl
of the State Tax Commissi-on enelosed herewith.

Please take further notice that pursuant to
Section(s) 1138 end 1143 of th; Tax Law, any
proceeding in court to review an ad,verse deci-
sion must be commenced. within 4 nOnthr
f rom the date of  th is  not ice.

|nV inquir ies concerning the computation of tax
due or refund al lowed in accordance with this
decis ion or  concern ing any other  mat ter  re la t ive
hereto may be addressed to the undersigned.
ftrese wil l  be referred to the proper pirty for
rep l y .

Veqf truly yours,

L. nobart L,altnar
Enc. HEARTNG oFFrcER

cc :  Pe t i t i one r , s  Represen ta t i ve
Law Bureau

AD-1 .12  (8 /73 )



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Application

o f

YOUR HOST OF ITHACA, rNc. and
TRIPHAIVIMER DEVELOPMENT CO ., INC .

for a Revision of a Determination or
for Refund of Sales and Use Taxes under
Articles 28 and 29 of the Tax Law for
the  Per iod  March  15 ,  Lg7 I .

DETERMINATION

Appl icants ,  Your  r t rost  o f  r thaca,  rnc. ,  e /o wLlson creverand

Hoters,  sheraton Praza,  Rock rs land,  r r l ino is ,  and Tr iphammer

Development  co. ,  rnc. ,  309 Nor th T ioga st reet ,  r thaca,  New york

14850,  appl ied for  a  rev is ion of  a  determinat ion or  for  re fund

of  sa les and use taxes under  Ar t ic les 2a and 29 of  the Tax r .aw

fo r  t he  pe r iod  March  15 ,  I 97L .

TLre case was submit ted for  dec is ion on the mater ia l  conta ined

in the f i1e. Ttre ta><payers were represented by Treman & clynes

and the sales Tax Bureau was represented by saur Heckelman, Esq.

ISSUE

where Tr iphammer Deveropment  co. ,  rnc. ,  a  secured lender ,

arranged for  rnns-r thaca,  rnc.  to  take a secured business f rom

Your l trost of l thaca, rnc. did a bulk sale to Triphammer Development

Co . ,  I nc .  occu r?



2

FINDINGS FACT

1.  Ikre taxpayer ,  Inns- f thaca,  Inc.  and Your  Host  o f  l thaca,  Inc. ,

t imely f i led New York State sales and use tax returns for the period

March  15 ,  I 97L ,  and  pa id  a  sa les  tax  o f  12 ,7OO.0O on  a  bu l k  sa1e .

2. A Notice of Determination of sales and use taxes and penalt ies

for  the per iod,  March 15,  197L,  was issued on Noveniber  5,  I97L,

against Your Host of I thaca, Inc. and Triphammer Development Co.,

I nc .  unde r  No t i ce  No .  90 ,767 ,678 .

3. Ihe taxpayer applied for a revision of the determination

of  the def ic ienc ies in  sa les tax.

4.  Tr iphammer Development  Co. ,  Inc.  is  so le ly  a rea l  estate

corporation and owner of the premises and improvements of the motor

inn in question. Ttr is motor inn was rented to Your Host of l thaca,

Inc.  for  operat ion of  a  mote l ,  restaurant  and bar .  As secur i ty

"Itrost" gave a chattel mortgage of i ts business equipment and chattels

to Triphanmer on August L2, 1965.

5.  In  I97O, one of  the pr inc ipa ls  of  Host  became i l t  and l lost

fai led to pay the rent. Triphanmer insisted on the rent and Host

sought  unsuceessfu l ly  to  se l1 the business.

6. The part ies mutually agreed that Host would, abandon the

furniture, f ixtures and the l iquor l icense used in operating the

motel, restaurant and bar. Ttrey did execute an assignment of

accounts receivable on ass ignment  of  cer ta in  l icense agreements

and an abandonment executed under date of March 30, 197r. At

approximately the same time, rnns-rthaca, rnc. was found to take

over the operation.

OF
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7. The actual abandonment was from Host to Triphammer, and

Triphammer sold to rnns-rthaca although a bi l l  of sale for one

Dol lar  actual ly  ran f rom Host  to  Inns- I thaca to  meet  a technica l

requirement of the State Liquor Authority in order to transfer

the l iquor  l icense.

B.  Inns-r thaca Inc.  has paid the sa les tax on the considerat ion;

name ly ,  $45 ,  000 .00 .

9 - Ttre Sal-es Tax Bureau then asserted that the transfer from

Host to Triphammer constituted a bulk sale within the meaning of

sect ion 11 I  (c)  o f  Ar t ic le  28 of  the Tax Law and asser ted a tax

on the same assets.

CONCLUSIONS OF LAW

A- Prudential rnsurance co. of lrnerica v. I ' fcGoldrich, 256 App.

Div .  2O5 (af fd .  2gI  Ny 595)  holas that  a  mortgage forec losure is

not  a  sa le i f  the mortgagee takes t i t le ,  but  reserved decis ion i f

a third party bought the property at the forecrosure sare.

rn this case if  Triphammer took t i t le, there was an immediate resale.

The sa le to  rnns-r thaca,  rnc.  and the t ransfer  o f  t i t le  and

possession to  rnns-r thaca,  rnc.  and the payment  of  the sares tax

on the $45,000.00 considerat ion const i tu ted the taxable event  in

th is  case.  In  a forec losure defaul t  sa les taxes are not  co l lected

twice on the same property. Repossessions and resales are special

cases and double sales taxes should not be collected on the same

proper ty-  Sect ion 1132 (e)  Tax Iaw.  (Cancel la t ion and return of

p rope r t y ) .



4 -

B.  The tax on $45,000.00 having been paid by Inns- I thaca,

Inc. ,  the u l t imate purchaser ,  there is  no sa les tax,  penal ty  or

in terest  due f rom the appl icant  under  Not ice No.  90,767,678.

DATED: A1bany, New York

August  19,  1975

STATE TAX COMMISSION

i
t ,
l 'v

COMMISSIONER


