
STATE OF NET{ YORK
STATE TAX COMMISSION

In the I'tatter of

o f

the >Oeutdrn Appl ication

TI'RNER CONSTRUCTION COMPAT\M

For a Redeterminat lon of a Def ic lency or
a. Refund of Sales and Use
Taxes under  Ar t i c le ($ i  28  & 29  o f  the
Tax Law for the 8IIrrK6s)Periods
8/t/65 throush LI/1L/67

AFFIDAVIT OF MAILING
OF NOTICE OF DSSISn}$I
BY (CE!SEm[5D) MArL

DETERMINATION

Sta te  o f  New York
County of Albany

JANET MACK , being duly sworn, deposes and says that

she is an employee of the Department of Ta.xat ion and Financer over 18 years of

age, and that on t ,he L?'Ahday of December ,  Lg75, she served the withln

Norice of ts$ltlQ€ft (or Determlnarlon) by (&f$e[81€6) msit up6n Turnsc gensgsucgien

Company (r6ffttsEtrE?El#Sryf) Ehe petltioner in the wlthin

proceedlng, by enclosing a true copy thereof ln a eecurely sealed postpald

nrapper addressed as fol lows: Turner Construct ion Company
150 East 42nd. Street
New York, New York 10017

and by deposlt lng same enclosed in a postpald properly addressed wrapper in a

(post of f ice or off ic ia. l  deposttory) under the exclusive ca.re and custody of

the United States Post Off ice Department within the State of New York.

That deponent further says that the sa.id addressee is the (xrpustlr!(ilrl l l l

ItI!) petttioner heretn and tha,t the address Bet forth on sald wre.PPer is the laet

known address of the fFtpeexraodxn:o6<*hd petttioner.

Sworn to

I T t h  d a y

before me this

og December

AD-1.30  (L174>

,  Lqs.



STATE OF NEI{ YORK
STATE TAX COMMISSION

In the Matter of the)OOtXglAO

o f

Application

TURNER CONSTRUCTION COMPAIIY

For a Redeterminat lon of a Def ic iency or
a Refund of Sales and Use
Taxes under  Ar t i c le (s )  28  S,  29  o f  the
Tax Law for Lhe Xltlt&st Periods
B/t/6s throush LL/LL/67

AFFIDAVIT OF MAILING
OF NOTICE OF DFqTSION DETERMINATION
BY Qm(fiIpngD MArL

State of New York
County of Albany

JANET MACK , being duly sworn, deposes and says that

she ls an employee of the Department of Taxat ion and Financer over 18 years of

age, and that on the 17th day of December ,  Lg75 ,  she served the withln

Norice of ffiSl{fil€fi (or Determlnation) by (reeuff,led) mail upon Fred Ellison, Esq-

(representat ive of)  the pet l t ioner in the wlthin

proceeding, by enclosing a true copy thereof ln a secureLy sealed postpaid

nrapper  addressed as  fo l lows:  Fred  E l l i son ,  Esq.
French, Fink, Mark1e & Mccal l ion, Esqs-

1l-0 East 42nd, Street

and by deposirins same enclosedNfJrYfd[hp"ltsYr&o"*y 
"199"1J".a 

wrapper Ln a

(post of f ice or off ic ial  deposltory) under Ehe exclusive care and custody of

the United States Post Off lce Department within the State of New York.

That deponent further says that the sa. id addressee ls the (representat lve

of) pet l t ioner hereln and that the address set forth on said l i l raPPer le the last

known address of the (repreeentat lve of the) pet l t loner.

Sworn to before me thls

LTth  day  o f  December  ,  LW5.

\ .----4/1 ), 
'/' -- 2 t .-_* .62_,:--1-/

, / -

AD-1.30  (L174>



STATE TAX COMMISSION

STATE OF NEW YORK

DEPARTMENT OF TAHTION AND FINANCE

BU|LDING 9,  ROOM 1O7
STATE CAMPUS

ALBANY, N.Y,  122N

A R E A  C O O E  5 I 8

Df,![EDr Albany, New York
Drarubet 17 ' L975

llurner Construgt.lon €ongnny
150 tart 42nd Stnrt
Her Yorkr NdH York lOOl7

Gentlsonr

Please take notice of the DBTBRltnnTIffi
o f  the State Tax Commiss ion enclosed herewi th.

Please take_ fugtheg 1rgEice that pursuant to
Section(s) 1139 antl 1243 of the Tax Law, any
proceeding in court to review al,r adve-rse deci-
sion must be commenced within 4 nOntJrf
f rom the date of  th is  not ice.

Any inquir ies concerning the computation of tax
due or refund al lowed in accordance with this
decis ion or  concern ing any other  mat ter  re la t ive
hereto may be addressed to the unders igned.
I ' l rese wil l  be referred to the proper party for
rep l y .

Very truly yours,

Daul 8. Coburn
Enc.  HEARING OFFICER

cc  :  Pe t i t i one r '  s  Represen ta t i ve
Law Bureau

sTAle  TAx CoMiJ i l95 t0N

H E A R I N G  U N I T

P A U L  G R E E N B E R G

S E C R E T A R Y  T O
c o M M t S S t O N

A O O R E S S  Y O U R  R E P L Y  T O

M R .  W R I G H T

M R ,  C O B U R N

M R ,  L E I S N E R

rsrsr clFlSS
3850

A D - 1 . 1 2  ( 8 / 7 3 )



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Application :

o f

TURNER CONSTRUCTION COIVIPAIIY DETERMINATION

for a Revision of a Determination or :
for Refund of Sales and Use Taxes
under Art icles 28 and 29 of the Tax :
Law for the Period August 1, 1965
through November 11, 1967. z

applicant, turner Construction Company, 150 East 42nd Street,

New York, New York 10017, applied for a revision of a determination

or for refund of sales and use taxes under Art icles 28 and 29 of

the Tax Law for the period August 1, 1965 through November 11, L967.

A formal hearing was held at the off ices of the State Tax

Commiss ion,  BO Centre Street ,  New York,  Neur  York,  on Apr i l  10,  L973'

before L. Robert Leisner, Hearing Off icer. The taxpayer was repre-

sented by French,  F ink,  Mark le & McCal l ion,  (pred El l ison,  Esq.  o f

counsel) and the Sales Tax Bureau was represented by Saul Heckelman,

Esq.  ( i lames Scot t ,  Esq.  o f  counsel ) .
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ISSUES

I. Was the contract between the applicant and the General

Services Administration a preexist ing lump sum contract pursuant

to  sec t i on  1119  (a )  (3 ) ,  Tax  Law?

II. Was the refund made by the State Tax Commission on or

about october 14, 1968, a f inal and irrevocable determination of

Lhe appl icant 's  tax l iab i l i ty?

III .  Was the issuance of a Notice of Determination by the Sales

Tax Bureau against the applicant on December 18, 1969, a val id

exercise of i ts legal authority?

FINDINGS OF FACT

1. The taxpayer, furner Construction Company, t imely f i led

New York State sales and use tax returns for the period August I,

1965 through November 11, 1967.

2. A Notice of Determination of sales and use taxes (and

penalt ies) for the period August 1, 1965 through November 11, 1967,

was issued on December 18, L969, against the taxpayer under

No t i ce  No .  90709098 .

3. lflre taxpayer applied for a revision of the determination

of  the def ic ienc ies in  sa les tax.
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4. On February 15, 1963, Turner Construction Company ent,ered

into a contract  (Contract  No,  cS-028-10,700)  wi th  the Uni ted States

of America, through the General Services Administration ("GSA") for

the construction of the United States Customs Court and Federal

Off ice Building in New York City. Said contract contained a tax

escalat ion c lause ent i t led "1-09 Federa l ,  State and Local  Taxes"

which included the fol lowing provisions:

" (c) (1) If  the contractor is required to pay or bear the
burden (i) of any tax or duty, which either was not to be
included in the contract price pursuant to the requirements
of paragraph (b) or was specif ical ly excluded from the
contract  pr ice by a prov is ion of  th is  contract  or  ( i i )  o f
an increase in rat,e of any tax or duty, whether or not such
Lax or duty was excluded from the contract price; or of
any interest or penalty thereon, the contract price shall
be correspondingly increased: Provided that the Contractor
warrants in writ ing that no amount for such tax, duty or
rate increase was included in the contract price as contin-
gency reserve or otherwise: And provided further, that
l iab i l i ty  for  such tax duty ,  ra te increase,  in terest  or
penalty was not incurred through the fault or negligence
of the contractor or i ts fai lure to fol low instructions
of  the Contract ing Of f icer .  "

" (4) Nothing in this Paragraph (c) shall  be applicable to
socia l  secur i ty  taxes;  net  income taxesi  excess prof i t
taxes; capit,al stock taxes; unemplolzment compensation taxes;
or any State and local taxes, except those levied on or
measured by the contract, including gross income taxes,
gf ross receipt  taxes,  sa les and use taxes,  exc ise taxes ,  o t
franchise or occupation taxes measured by sales or receipts
f rom sales.  "
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5.  By le t ter  dated August  25,  1967,  the GSA Regional  Counsel

requested the Department's opinion as to whether Turner Construction

Company was entitled to a refund pursuant to the applicable refund'

provisions of the state and city tax laws for the palzment of

incieased state and city sales taxes on building materials purchased

in the performance of said contract. The GSA Regional Counsel

specif ical ly pointed out that the contract contained a tax adjustment

clause and a copy of the t,ax adjustment clause was attached to the

let ter .

6. l f tre Department of Taxation and Finance, by a letter dated

September 20,  1967,  rep l ied to  the GSA Regional  Counsel 's  le t ter  o f

August  25,  1967,  and advised h im that  "Wi th reference to  the sa les

tax paid for tangible personal property which was used solely in the

performance of Contract No. GS-028-10,7O0, Turner Construction

company would be ent i t led to  a refund.- ' - "  The Depar tment 's  le t ter

also pointed out that Turner Construction Company had not as yet

submitted its claim for refund.

7.  A copy of  the Depar tment 's  Septembet  20,  L967,  le t ter  to

the GSA Regional Counsel advising that Turner Construction Company

was entit led to a refund, was received by Turner Construction Company

on October 25, 7967. l lhereafterr orr December 19, L967, Turner
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Construct ion Company duly  f i led wi th  the Depar tment  a c la im for

re fund  o f  sa les  tax  i n  t he  amoun t  o f  $50 ,640 .90  pa id  by  Tu rne r

Construct ion Company on mater ia ls  purchased dur ing the per iod

August ,  1965 through November,  L967,  and used so le ly  in  the per for -

manee  o f  sa id  con t rac t .  The  Depar tmen t ,  by  l e t t e r  t o  Tu rne r

Construct ion Company dated February 13,  1968,  reguested in format ion

as  to  ce r ta in  i t ems  compr i s ing  a  po r t i on  o f  Tu rne r  Cons t ruc t i on

Company ' s  c la im  and  s ta ted  tha t  t he  reques t  was  be ing  made  in

connect ion wi th  a lump sum construct ion contract  entered in to pr ior

to  Ap r i l  L4 ,  1965 .  Tu rne r  Cons t ruc t i on  Company  fu rn i shed  the

reques ted  i n fo rma t ion  on  Apr i l  4 ,  1968 .

B.  Subsequent ly ,  the Depar tment ,  by le t ter  to  Turner  Construct ion

Company dated Ju ly  L2,  1968,  re ferred to  Turner  Construct ion Company's

"c la im  fo r  re fund  i n  the  amoun t  o f  $50 ,640 .90  i n  connec t i on  w i th  a

lump sum construct ion contract  entered in to pr ior  to  Apr iL  L4,  L965"

and advised Turner  Construct ion Company that  i f  i t  agreed to a

pa r t i a l  den ia l  o f  i t s  c l a im  i n  t he  amoun t  o f  $4 ,7OO. ' 75 ,  " a  r e fund  i n

the  amoun t  o f  $45 ,940 .15  w i l l  be  app roved  and  sen t  t o  t he  Depar tmen t

of  Audi t  and Contro l  for  f ina l  approval  in  accordance wi th  the State

Cons t i t u t i on . "  The  l e t te r  f u r the r  s ta ted  tha t  t he  de te rm ina t i on

"shal l  be f ina l  and i r revocable unless you [Turner ]  apply  to  the State
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Tax Commiss ion for  a  hear ing wi th in  n inety  days f rom the date of

th i s  l e t t e r  i n  acco rdance  w i th  the  p rov i s ions  o f  sec t i on  1139  (b )

of  the Tax Law.  "  Turner  Construct ion Company d id not  apply  for  such

a hear ing.  On September 9,  1968,  the appl icant  s igned and returned

to the Depar tment  the le t ter  wi th  a s igned statement  appear ing at

the foot  thereof  ev idencinq Turner  Construct ion Company's  acceptance

of  the a l lowance and approval  o f  a  refund to  Turner  Construct ion

Company  i n  the  amoun t  o f  $45 ,94O.15  and  f i na l l y  w i thd raw ing  i t s

app l i ca t i on  fo r  t he  amoun t  o f  t he  rema in ing  $4 ,7OO.75  o f  t he  re fund

c la  im .

9.  On or  about  October

t ion Company in the amount of

Tax Commiss ion.  The approval

p rov i s i ons  o f  sec t i on  1119  (3 )

of  the tax paid for  tangib le

in  the per formance of  a  lump

p r i o r  t o  Ap r i l  L4 ,  1965 . "

L4,  1968,  the refund to  Turner  Construc-

;45 ,94O.15  was  app roved  by  the  S ta te

s ta ted  tha t  " I n  acco rdance  w i th  the

of  the Sa1es Tax Law,  refund is  granted

personal  proper ty  which is  used so le ly

sum construct ion contract  entered in to

The refund was paid to Turner Construction Company by check #692L

dated November L2,  1968.  The "Explanat ion of  Refund"  appear ing on

the Depar tment 's  re fund voucher  dated October  15,  1968,  shows that

the refund was made on exact ly  the same basis  set  for th  in  the State

Tax  Commiss ion ' s  app rova l  o f  t he  g ran t i ng  o f  t he  re fund .
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10.  On December IB,  1969,  the Sa1es Tax Bureau issued a Not ice

o f  De te rm ina t i on  assess ing  tax  due  i n  the  amoun t  o f  $45 ,94O.15  p lus

i n te res t  t he reon  i n  t he  amoun t  o f  $3 ,031 .41 ,  f o r  a  t o ta l  o f  $48 '97L .56

on the grounds that  the refund c la im was inval id  because the contract

in  quest ion was not  a  preexis t ing lump sum contract  pursuant  to

sec t i on  1119  (a )  ( 3 )  o f  t he  Tax  Law .

CONCLUSTONS OF I,AW

A"  Tha t ,  t he  con t rac t  i n  ques t i on  was  no t  a  p reex i s t i ng  l ump

sum contract .  The def in i t ion of  lump sum contract  conta ined in

sec t i on  1119  (a )  o f  t he  Tax  Law s ta tes  tha t  t he  amoun t  payab le  under

the contract  must  be f ixed wi thout  regard to  the costs  incurred by

the contractor  or  subcontractor  dur ing the actual  per formance of  the

con t rac t .  The  i nc lus ion  o f  a  tax  esca la t i on  c lause  i n  the  con t rac t

in  quest ion makes the amount  payable var iab le accord ing to  tax costs

actual ly  incurred.  Said contract  cannot  be character ized as a lump

sum contract .  The issuance of  a  refund was c lear lv  er roneous.

B.  That ,  the refund granted on or  about  October  L4,  1968,  was

no t  a  f i na l  and  i r revocab le  de te rm ina t i on  o f  t he  S ta te  Tax  Commiss ion .

The State Tax Commiss ion is  author ized to  a l low a refund or  credi t  for

sa les and use taxes paid by a contractor  or  subcontractor  for  tangib le

personal  proper ty  purchased in  the per formanee of  a  preexis t ing lump

sum con t rac t  pu rsuan t  t o  sec t i on  1119  (a )  (3 )  o f  t he  Tax  Law.  S ince  the
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contract in question was not, in fact, a preexist ing lump sum

contract, the refund payment to the applicant was without legal

sanct ion.  Therefore,  the d i rect ives of  sect ions 1139(b\  and

I139(c) ,  Tax Law,  imposing f ina l i ty  and i r revocabi l i ty  on refund

determination are inapplicable since the init ial erroneous refund

was granted without legal authority.

C. That, the refund determination was not made binding on

the State Tax Commission by the doctrines of res judicalg, e$ppel

or accord and satisfaction. The doctrine of res judicata is

applicable to determinations involving judiciai process. The

erroneous determination in question was issued by means of an

administrative procedure. The doctrine of estoppel may not be

uti l ized to prevent the collection of taxes lawful ly imposed. In

any event, the applicant fai ied to prove any detrimental rel iance on

the terms of the erroneous refund determination. Finally, the letter

of  the State Tax Commiss ion dated Ju ly  I2 ,  L968,  was not  an of fer  o f

sett lement or compromise. It  was merely a statement of proposed

findings that gave the applicant an opportunity to either consent

to the f indings or contest the proposed decision. Said letter could

not  serve as a bas is  for  an accord and sat is fact ion.
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D. That, the Sales Tax Bureau issued the Notice of Determination

dated December I  B,  I969,  in  a t imely  fashion.

E .  Tha t ,  t he  assessmen t  da ted  December  18 ,  1969 ,  was  va l i d

and within the scope of the authority of the State Tax Commission under

sec t i ons  1 I i 9 (a )  (3 )  and  1L42 ,  subd iv i s ion  6  o f  t he  Tax  Law.

F.  That ,  the appl icat ion is  denied.

DATED: Albany, New York

December 16,  ] -975

STATE TAX COMMISSION

t\,'\ I,  t ,-
(LL uL(., L4 

-;.( 
(, , I

fn
\

Wt.lr"v-, ) C*-^^"--
COMMISSIONER


