
STATE OF I,IEW YORK
STATE TAX COMXISSION

In the Matter of the

of
REr\lrAL INC.

Petit ion

McCLENDON EQUIPMENT

For a Redetermination of
a Refund of Sales and
Taxes under Art icle(s) 2B
Tax Law for the 6uexx(si

to

AFFIDAVIT OF MAILING
OF }IOTICE OT DECISION
BY (CERTTFTED) r{ArL

a Deficiency or
U s e

& 29 of  the
period AugusQ
November 30,

L ,  1965
L966 .

State of New York
County of Albany

Rae Zimmerman, being duly sworn, deposes and says that

she is an employee of the Department of Taxation and Finance, over 18 years of

ager and that on the 6th day of Apri l  ,  Lg 72, she served the withln

Notice of Decision (or Determination) by (eertlfied) mail r.ipon McC1endon
Equipment Rental' fnc' 

(representatlve of) the petitioner in the wlthiu

proeeedinfr by encloslng a true copy thereof in a seeurely sealed postpaid

wraPPer addressed as fo1lows: McClendon Eguipment Rental ,  Inc.
2IL5 Third Avenue
N i a g a r a  F a 1 l s ,  N . y .  1 4 3 0 5

and by deposltlng same enclosed in a postpald properly addressed rorapper ln a

(post office or official deposltory) under the exclusive care and custody of

the Unlted States Post Office Department withln the State of New York.

That deponent further says that the said addressee ie the (representative

of) petltioner herein and that the address set forth on said trrapper is the laat

known address of the (representatlve of the) petitloner.

Sworn

6rh

to before rne this

day of Apri l  ,  1972.
) -. / .

." L-t4 '.. 
z--r t <+ z-<--1 t v7t\



STATE 0F I'IE[{ YORK
STATE TAX COMI.{ISSION

AFFIDAVIT OF }IAILING
OF HOTICE OT DECISTON
BY (CERTIFTED) lrAlt

For a Redetermination of a Deficlency or
a Refund of Sales and Use :
Taxes  under  Ar t i c le (s )  29  & 29  o f  the
Tax Law for the (kamdxk period Auqust L, 1965-  

to  
'Nov-ember  

30 ,  
-  

L966.

State of New York
County of Albany

Rae Zimmerman , being duly sworn, deposes and says that

she is an employee of ttre Departnrent of Taxation and Financer over 18 years of

agel and that on the 6th r lay of Apri l  ,  19 72 she served the wlthin

Notice of Decision (or Determination) by (eertlfied) mall upon Carmen Caggiano

(representatlve of) the petitloner in the wlthin

proceedingt by enclosing a true copy thereof in a seeurely sealed postpaid

wrapper addressed as follows: Carmen Caggiano
2Il-5 Thir cl Avenue
N i a g a r a  F a l l s ,  N . Y .  1 4 3 0 5

and by deposlting sime enclosed in a postpald properly addressed wrapper ln a

(post office or official deposltory) under the exclusive care and custody of

the gnited States Post Offlce Department within the State of l{ew York.

That deponent further says that the said addressee is the (representative

of) petitl.oner herein and that the address set forth on said nraPPer is the laat

known address of the (representatlve of the) Petitloner'

In the l lat ter of  the Pet i t lon

of

McCLENDON EQUIPMENT REIIITAL, f N C .

Sworn to before

6th day of

me this

Apri l

)
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STATE TAX COMMISSION

N O R M A N  F ,  G A L L M A N .  P R E S I O E N T

A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

STATE OF NEW YORK

DEPARTMENT OF TAXATION AND FINANCE
BUILDING9, ROS{2144

STATE CAMPUS
ALBANY, N.  Y.  122N

AREA COOE 518

4 5 7 - 2 6 5 5 , 5 , 7

D&TSr Albany '  New York

lprll 6, 1972

sirt :  trx coMMlssrol l
HEANIXG UI{ IT

EDWARO ROOK

3ECIETARY TO
coMMtS3tot l

ADORESS YOUR REPLY TO

lilcCiendon EqrrLpnent Rontal, Inc.
211$ Thtrd Av.rnus
HlaEare Pallar S.Y. 14305

Gentlsuonl

P l e a s e  t a k e  n o t i ^ ^  ^ t  r r ' ^

the state rax comii..r""=.ffitf.H$Ettt}'.
o f

P l e a s e  t a k e  f u r t h e r

1138 anJ 1243
i n  cour t  to  rev iew
within 4 monthe

not ice  tha t  pursuant  to  sec t ion(  s )
o f  the  Tax  Law any  proceed ing

an adverse  dec is ion  must  be  commenced
a f t e r  t h e  d a t e  o f  t h i s  n o t i c e .

Any  inqu i r ies  concern ing  the  computa t ion  o f  tax  due or
r e f u n d  a l l o w e d  i n  a c c o r d a n c e  w i t h  t h i s  d e c i s l o n  o r
concern ing  any  o ther  mat te r  re la t ing  here to  may be
addressed to  the  unders igned.  These w i l l  be  re fe r red
to the proper party for reply.

Very  t ru ly  yours t

/) /,)

{ /#1..d&"'^"'
L. nobhrt toLanor

H e a r i n g  O f f i c e r

Pet i t ioner '  s  Repre  senta t ive
Law Buretu



STATE OF NEW YORK

STATE Tru( COMMISSION

fn the Matter of the Application

o f

McCLENDON EQUIPMENT RENTAL, INC.

for  Revis ion of  a  Determinat ion or
for Refund of Sales and Use Taxes
under  Ar t ic les 28 and 29 of  the
Tax Law for the period. August l,
1965 to November 30,  L966.

DETERMINATION

The appl icant  appl ied for  a  rev is ion of  a  determinat ion or

for refund of sales and use taxes for the period Augtust 1, 1965

November 30,  1966.  Formal  hear ings were held on September L7,  1

a t  9 :30  a .m.  a t  t he  S ta te  O f f i ce  Bu i l d ing  be fo re  Rober t  Le i sne r ,

Hear ing Of f icer .

The applicant appeared through Carmen Caggiano, accountant, and

the Sales Tax Bureau was represented by Edward H.  Best ,  Ese.

(A lexander  We iss ,  Esq . ,  o f  Counse l )  -

FINDINGS OF FACT

i-.  Not ices of Determinat ion and Demand for palrment

and Use Taxes due, were issued to the appl icant on March

under  no t ice  number  90 ,75 I ,454 and ident i f i ca t ion  number

o f

29 ,

NY

SaIes

L970

703 r  901

Demands fo r  hear ing  were  t ime ly  f i led .

2. The pr incipal content ion of the taxpayer was that no tax

of McClendon Equipment Rental ,  Inc. was due on equipment used by

McC1endon B lack top  Co. ,  Inc .  The McClendon B lack top  Co. ,  Inc .

or iginal ly purchased the equipment and paid tax on the same.

3 .  Subsequent ly ,  the  McClendon B lack top  Co. ,  Inc .  t rans fer red

equipment to the McClendon Rental  Inc. without any considerat ion.
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4. McClendon Equipment Rental ,  fnc. al lowed McClendon Blacktop

Co. ,  Inc .  to  use  McClendon Equ ipment  Renta l ' s  equ ipment  f ree  o f

charge.

McClendon Equipment Rental ,  Inc. also rented equipment to third

p a r t i e s  o n  w h i c h  t h e  s a l e s  t a x  w a s  $ 1 , 3 0 8 . 0 6 .

5. The Sales Tax Bureau took the posit ion that McClendon Blacktop

Co. ,  Inc .  shou ld  pay  a  sa les  tax  on  the  fa i r  marke t  va lue  o f  the

rental ,  of  equipment of McClendon Rental ,  Inc. The appl icant took

the  pos i t ion  tha t  McClendon B lack top  Co. ,  Inc .  had or ig ina l l y  pur -

chased the  equ ipment r ,d r rd  pa id  a  sa les  tax  on  the  equ ipment ,  and tha t

no sales tax was due on equipment used free of charge from McClendon

Equipment  Renta l ,  Inc.

6.  The appl icant  appl ied for  abatement  of  penal t ies.

DETERMTNATION

A.  McClendon B lack top  Inc .  had a l ready  pa id  a  sa les  tax

equipment and i t  had no legal obl igat ion to pay another sales

McClendon Rental ,  Inc. af ter i t  t ransferred the equipment to

Equ ipment  Renta l ,  Inc .  f ree  o f  charge.

[lF,,",

"^.$ffi
tax to

McClendon

B.  McClendon Equipment  Renta l ,  Inc.  had the duty  to  co l lect  sa les

taxes on the rentals of equipment to third part ies. The deficiency

in  sa les  tax  i s  sus ta ined  i n  the  amoun t  o f  $1 ,318 .06 .

C.  The McClendon corporat ions acted in  good fa i th  in  th is  mat ter

and a l l  penal t ies are cancel led and abated-

D. Pursuant to the Tax Law interest on the tax shall  be added

to the total amount due unti l  the date of payment.

STATE TAX COMMISSION

COMMISSIONER

\

V\4"16" lG'-t^^.^-

DATED: Albany, New York

,/({ ' / -* tL (- ,  t l2 ' t - -
/ , //

COMMISSIONER

COMMISSIONER


