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STATE OF }TEW YORK
STATE TAX COMXISSION

In the Matter of the Petition

of
IITilIERBORO SURFACE CO., INC.

(f 'ormerly l(nown as Sici l ian AsphalL
Paving Co.)  :

For a Redetermination of a Deficiency or
a Refund of Sales and Use
Taxes under Art icle(s) Zg & 29 of the
Tax law for the €uexxts| period AugusQ 1, 1965
_ throuqh February 29, 1"968

Sworn to before me this

23rdday of  February ,  L97Z

State of New York
Countv of Albany

Rae Zimmerman , being duly sworn, deposes and says that

she is an enployee of the Department of Taxation and Finance, over 18 years of

agel and that on ths23rd day of February ; L972 , she served the wlthln

Notice of Decision (or Determinatton) by (eertified) mail upon charles
simmons' EsQ' (representatlve of) the petitioner in the wlthin

proceedingr by enclosing a true copy thereof in a seeurely sealed postpald

wrapper addressed as follows: Charles Sj_mmons, Esg.
Royal l ,  Koegel  & Wel1s,  Esqs.
2OO Park Avenue

and by depositing same enclosedNffla"pt&Ep"lF$typ"#hy t99K"a wrapper in a

(post office or official deposltory) under the exclusive care and custody of

the Unlted States Post Offlce Department withln the State of lfew York.

That deponent firrther says that the said addressee ie the (representative

of) petitLoner herein and that the address set forth on said t{rapper is the lact

known address of the (repreeentatlve of the) petitioner.

AFFIDAVIT OF MAILING
OF NOTICE OT DECISIO}T
BY (CERTTTTED) HAIL

'z-2.7-zt -Z-rj-?2'+-
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:
STATE OF liIEW YORK
STATE TAX COMHISSION

In the I'latter of the petltfon

of
TI i ITERBORO SURFACE CO., TNC. :

( l 'ormerly K:aown as Sici l ian AsphalL
Pav ing  Co. )  :

For a Redetermination _of a Deficiency or
a Refund of Sales and Use z
Taxes under Art icte(s) 28 & 29 of thet". *" t"''n"f"*"flif;tF3oll3}i'urtn: 

1333 -
State of New York
CounW of Albany

Sworn to before me this

23rd  day  o f  February  ,  L97?

AFFIDAVIT OF MAILING
OF NOTICE OT DECISION
BY (CERTIFTED) t{AIr

Rae Zimmerman , being duly sworn, deposes and says that

she is an employee of the Department of Taxation and Finance, over 18 years of

agee and that on the 23rd day of February , 19 72, she served the wlthin

Notice of Decision (or Determination) bv (eertified) mail upon Interboro
Surface Co. ,  Inc.  ( former ly  known is  Sic i l ian Asphal t  Paving Co.)

(representatlve of) the petitioner in the wlthin

proceedin8r by enclosing a true copy thereof in a seeurely sealed postpaid

wrapper addressed as fol lows: Interboro Surface Co., Inc.
(Former ly  Sic i l ian Asphal t  Paving Co.)
99 Paidcre Avenue

and by depostting same encl.""31?"5i"&r"T?yn5"o*rr 
t"133"1""u 

rvrapper tn a
(post office or official depository) under the exclusive care and custody of

the United States Post 0ffice Department withln the State of ilew york.

That deponent further says that the said addressee is the (representative

of) petitloner herein and that the address set forth on said r{rapper is the lact

known address of the (representatlve of the) petitloner.
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STATE TAX COMMISSION

N O R M A N  F .  G A L L M A N ,  A C T I N G  P R E S T O E N T

A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

STATE OF NEW YORK

OF TAXATION AND FINANCE
BUILDING 9, ROOM 2I4A

STATE CAMPUS
ALBAT{Y. N. Y. T2226

A R E A  C O D E  5 I  8

4 5 7 - 2 6 5 5 , 6 , 7

Albany, New York

trlbnrrry ttr lefil

s.l

DEPARTMENT
STATE TAX COMMrSSlo t l

HEAi ti lG Ult tt

E D W A R O  R O O K

SECRETARY TO

c o M M  t s 3 l o N

ADORE3S YOUR REPLY TO

tn**ttora &ls;rfl S.r lhc.
(tto,*nrly Slsf,ll"ra *rthrfg htl:[n'f
t* frldti ltwr
tffiIyil, sRil set Lur?

Gutlmr

Please take notice of the DCtfnnlnftlm
the State Tax Commission enclosed herewith.

Please take further notice that pursuant to ll€tlilf
the Tax Law any proceeding in court to review an adverse
must be commenced within fmf n0dthl
the date of this notice.

of

lttg ril
decision
a fter

ulat ot

Any inquir ies conceming the computation of tax due or refund al lowed
in accordance with this decision or concerning any other matter relat-

ing hereto may be addressed to the undersigned. These wil l  be referred

to the proper party for reply.

Very truly yours,

IrrrUcr l" Iffia
HEARING OFFICER

Petit ion er 's Representative
Law Bureau

AD-L.\2 (7 /7o)



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Application :

o f :

TNTERSORO SUR.FACE CO., INC. :
(Former ly  Known as Sic i l ian Asphal t :

Paving Co, ) :

for Revision of a Determination or for :
Refund of Sales and Use Taxes under :
Art icles 2A and 29 of the Tax Law for :
thb period August L, T965 through :
Feb rua ry  29 ,  1968 .  :

DETERMINATION

In terboro Sur face Co. ,  fnc. ,  a  reg is tered vendor ,  f i led an

appl icat ion for  rev is ion or  re fund of  sa les and use taxes under

Articres 28 and 29 of the Tax Law for the period August L, 1965

through February 29,  1968.  A formal  hear ing was held before

Lawrence A. Newman, Hearing off icer, in the off ices of the state

Tax Commission in the City of New York on May 2I, L97O, and

concluded on February 25,  L97I .  The vendor  was represented by

Roya1,  Koegel  & We1ls,  Esqs.  (Cl :ar les A.  S immons,  Ese.  ,  and

Frank  N .  Panza ,  Ese . ,  o f  Counse l ) .

ISSUES

t  Whether the creation of asphalt ic mixes to specif ications

is a manufacturing or fabricating process, and

II. Whether the mixes used in these operations hrere offered

for  sa le to  others.

FINDINGS OF FACT

I .  The vendor ,  In terboro Sur face Co. ,  Inc. ,  former ly  known as

Sic i l ian Asphal t  Paving Co. ,  had t imely  f i led sa les and use taxes

returns for the periods August l ,  1965 through February 29, 1968.

2.  On November 20,  1968,  the vendor  f i led the eguiva lent  o f

a  c la im  fo r  re fund  i n  the  amoun t  o f  $72 ,747 .55 .

3. On January 20, L969, the Sales Tax Bureau authorized a

refund to  the vendor  of  $30,628.95 in  sa les and use taxes,  together

w i t h  i n t e res t  o f  $2 ,829 .38 ,  f o r  a  t o ta t  sum o f  933 ,458 .33 .  The



. 2

refund was approved by the Department of Audit and Control on

February 6,  L969.

4. Tkre vendor had conceded a disal lowance of his refund

cla im in  the amount  of  $1I ,16I .22,  leav ing a d i f ference in  the

amount  of  $30,957.38,  consis t ing of  compensat ing use taxes based

upon the d.ifference in value between ttre cost and ttre allegedly

equivalent retai l  value of asphalt ic concrete used in lump sum

capital improvement work by the vendor.

5. TLre vendor is primari ly engaged in road paving- Tfie

vendor owns and operates a plant where it  prepares asphalt mixes

f rom petro leum base mater ia ls  and stone aggregates.

6. A mix containing a base material including asphalt ic

cement is blended wittr pre-heated aggregate at a temperature of

275 to 300 degrees Fahrenheit. Tkre product is then deposited in

special trucks and transported to a construction site where it

is deposited on the roadbed. Within four hours of i ts creation,

the mix cools and hardens into asphalt ic concrete. Ttre formula

of the mix may vary in accordance with the str ict specif ications

of a government agency or the accepted standards of the asphalt

producing industry. T'hese specif ications and standards generally

result from studies of the projected use of the roadbed. Cement

of higiher penetration grades are used on airports and roads while

lower penetration grades are used on commercial paving jobs and in

hot  c l imates.  S imi lar ly ,  the s iz ing of  the aggregate wi l l  vary

w i th  use .

Based on the audit test period, i t  was determined that of a

tota l  sampl ing of  12,4L2 tons of  asphal t ic  concrete,  L2,L76 tons,

or 99% of the production of these type of mixtures were delivered

to construction sites by the vendor and deposited on the sites for

road paving.  The remain ing 236 tons,  o t  L% of  product ion was d is-

posed of  in  unsol ic i ted sa les to  peddters at  the p lant  s i tes f rom

whatever mix was currently being prepared.
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7. Another mix containing a l iquid or emulsif ied asphalt

base is created by the vendor at a temperature of 100 to 120 degrees

Fahrenheit as a short-term stockpil ing mix. Ttr is product is packaged

and sold to third persons under the trade name "Strel1co". Ttr is

blend remains usable for many weeks and is general ly used for repair ing

small areas temporari ly or on l ight. ly used driveways. The vendor

col lected and remi t ted sa les taxes on these sa les.

B. Ttre vendor creates mixes from asphalt ic cement only when

ordered for  a  par t icu lar  pro ject  and to  def in i te  speci f icat ions.

TLre mixes containing a l iquid or emulsif ied base are stockpiled or

packaged without being ordered. Precisely the same machinery is

used in the preparation of aI l  mixes, but the mixing t imes, aggregate

compoFit ion, and petroleum bases vary.

DETERMINATION

A. The vendor  manufactured,  processed or  assembled asphal t

mixes which it  used in i ts own operations, and also offered these

mixes for  sa le to  others in  the regular  course of  i ts  bus iness.

B. The vendor is not engaged in the fabrication and instal lat ion

of tangible personal property to the specif ications of an addit ion or

capital improvement to real property, property or land within the

meaning and intent of Art icle 28 of the Tax Law.

C. Tfie vendor is l iable for a compensating use tax based on

the price at which the asphalt ic concrete is offered for sale by the

vendor to others.

D. b<cept for the sum of sales and/or use taxes in the amount

of  S30,628.95 and in terest ,  which was prev ious ly  author ized for  re fund

on January 20, 1969, by the Sales Tax Bureau, ( i tem 3 above), the

claim for refund by the vendor is hereby denied.

DATED: A1bany, New York STATE TAX COMMISSION

ht,*n-y, 7 3t t/ / >



CHARLES M' MATTHEWS

REGIONAL DIRECTOR

NEw YoRK STATE PETRoLEUM CouNctL

SUTTE 2OO . t42 STATE STREET TELFHOT{E:

ALBANY'  NEW YoRK r22O7 5 tS-465 '3563



BLACKTOP PRODUCERS AND THE VALUE ADDED TAX

The StaLe Tax Commiss ion is  assessing a va lue added

Use Tax against blacktop producer-contractors by charging tax on

the varue,  ra ther  than the cost ,  o f  b lacktop used by producer-

contractors in performance of their own lump sum or unit price

contracts .

These companies co l lect  and remi t  sa les tax on b lack-

top so ld to  customers,  based upon the se l l ing pr ice.  As to  th is

aspec t  o f  t he i r  bus iness ,  t he re  i s  no  d i spu te .

On mater ia l  incorporated in  the i r  own contracts ,

they pay sales tax on the costs to them of the ingredients going

into the mix. This treatment fol lowed from the determination of

the State Tax Commission since the sales and use tax became

effective on 8/I/65 that a hunp sum or unit price contractor is

the consumer of personal property which he incorporates in an

improvement  to  rea l  proper ty .

.  The assessments of  the va lue added tax are being

contested.  Only  one assessment  has proceeded through formal

hear ing before the Commiss ion.  That  involved In terboro Sur face

Co.  Inc.  and the Commiss ion upheld the assessment .  In terboro

has appealed to court and the case is now pendinq in the

Appe l  l : t e  D iv i s ion ,  Th i rd  Depar tmen t .


