
STATE 0F l.lEW Y0RK
STATE TAX COM},IISSION

In the Matter of the Pet i t ion

o f

CIRO FIGORITO

For a Redeterrnination of a Defleiencv
a Refund of Sales and Use
Taxes under Art ic le(s) 28 & 29 of
Tax law for the (:Yxmdsi Period (s )
Auqust  1 .  1965 Ju lv  : l  .  1969

ATFIDAVIT OF MAITING
OF NOTICE OF I}ECISION
BY (CERTITIED) l,lArt

or

the

State of New York
CounW of Albany

Lynn Wilson , being duly sworn, deposes and says that

she is an employee of ttre Department of Taxation and Financer over 18 years of

agel and that on the 25th day of Apri l , L9 -12, she served the wlthin

Notice of Decision (or Determination) by (certtf ied) mail upon CIRO FIGORITO

(representatlve of) the petitioner in the wlthin

proceeding, by enclosing a true copy thereof in a seeurely sealed postpald
Mr.  Ci ro F igor i to

wrapper addressed as fol lows: c/o Anthony F. Vietr i ,  Esq.
32-4L Ste inway Street
Long Island City, New York 11103

and by deposlting same enclosed in a postpald properly addressed wrapper I'n a

(post office or official deposltory) under the exclusive care and custody of

the ttnited States Post 0ffice Department withln the State of New York.

That tleponent firrther says that the said addressee ia the (representative

of) petitloner herein and that the addrees set forth on said wraPPer ig the last

known address of the (representatlve of the) petitioner.

Sworn to before me this

25q day of Apri l  ,  L9 72
)..-'
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" . -= - ,  
t - . '  >2  ta1 / t -



STATE OF I.{EW YORK
STATE TAX COMXISSION

ln the Matter of the Pet i t ion
:

o f

CIRO FICORITO
ATf IDAVIT OF T.IAIIING
OF NOTICE OT I}ECISTON
BY (CERTITIED) IIAIL

For a Redetermination of a Deficiency or
a Refund of Sales and Use :
Taxes under Art icle(s) ZA & 29 of the
Tax Law for the (XEao{st Period (s ) :
}ug:" rs t  I .  Io6q--  Ju ly  1-  '1q59

State of New York
County of Albany

Lynn Wilson , being duly sworn, deposes and says that

she is an employee of ttre Department of Taxation and Finance' over 18 years of

age, and that on the 25t ' }r  day of Apri l , L9 72, she served the wlthin

Notice of Decision (or Determination) by (certified) mail upon AI{THONY F.

VIETRI ,  ESQ. (representative of) the petitloner in the wlthin

proceedingr by enclosing a true copy thereof in a seeurely sealed postpald

wrapPer addressed as follows: Anthony F. Vietri, EsQ.

i3;3',3ffi1-eT.;:'fi:* York 11103
anrl by deposlting siilne enclosed in a postpald properly addressed wrapper in a

(post office or official deposltory) under the exclusive care and custody of

the United States Post Offlce Department withln the State of New York.

Ttrat deponent further says that the said addressee ie the (representative

of) petltLoner herein and that the addrees set forth on said wraPPer is the lagt

known address of the (representatlve of the) petitloner.

Sworn to before me this

25Lh day of Apri l  t  L9 72
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STATE TAX COMMISSION

N O R M A N  F .  G A L L M A N .  P R E s I D E N T

A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

. STATE OF NEW YORK

DEPARTMENT OF TAXATION AND FINANCE
BUILDING 9, Rq)M 2I4A

STATE CAMPUS
ALBANY, N.  Y.  122N

AREA COOE 5I  8
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XEAiI I IC UXIT

EOWARD ROOK

IECRETAiY TO
coMMls3tot l

AOORE!]s YOUR REPLV TO

It. Clro fdqnrltp
q/o hthory f. ?l.trlr tC.
tt-dl ftrN.ffiry er..C
I&t Lfsa Citf, fr for*,

nrrr t. tlgprltor

lllot

P]ease  take  no t i ^ ^  ^ r  r L^  n r - r t * - cd  o f
the state r"* comri..ion=.n"tmtff.fl

Please take  fu r ther  no t ice  tha t  pursuant  to  sec t ion(  s )

t l ts t  l t { t  of  the Tax Law any proceeding
in  cour t  to  rev iew an adverse  dec is ion  must  be  commenced
wi th in  4  ml$ f  a f te r  the  da te  o f  th is  no t ice .

Any inquir ies concerning the computat ion of tax due or
re fund a l lowed in  accordance w i th  th is  dec is ion  or
concern ing  any  o ther  mat te r  re la t ing  here to  may be
addressed to  the  unders igned.  These w i l l  be  re fe r red
to the proper party for reply.

Very t ru ly  yours,

trmmer f. lml;
H e a r i n g  O f f i c e r

cc  Pet i t ioner '  s  Representa t ive
Law Bureau
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STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Appl icat ion :

o f :

CIRO FIGOR]TO :
DETERMINATION

for  Rev is ion  o f  a  Determinat ion  or  fo r  ;
Refund of Sales and Use Taxes under
Art ic les 28 and 29 of the Tax Law for ;
the Periods August I ,  1955 through
J u l y  L ,  L 9 6 9 .  :

:

Ciro F igor i to  appl ied for  rev is ion of  a  determinat ion or  for

refund of  sa les and use taxes under  Ar t ic les 28 and 29 of  the Tax Law

t' for the periods August I,  1965 through July L, L969.

A formal  hear ing was held before Lawrence A.  Newman,  Hear ing

Off icer ,  in  the of f ices of  the State Tax Commiss ion,  in  the Ci ty  of

New York on December L4,  I97L.

The applicant appeared and was represented by Anthony F. Vietr i ,

Esq.  TLre Sales Tax Bureau was represented by Edward H.  Best ,  Esq.

(So lomon  S ies ,  Esq . ,  o f  Counse l )  .

ISSUE

fhre correct  percentage of  to ta l  re ta i l  sa les which were of

taxable products and merchandise under Art icle 2B of the Tax Law.

FINDINGS OF FACT

l .  The appl icant ,  Ci ro F igor i to ,  f i led.  New York State and

local  sa les and use tax returns for  the per iods August  1 ,  L965

through July  1,  1969.

2.  On October  30,  1969,  the Sales Tax Bureau issued a Not ice

o f  De te rm j -na t i on ,  numbered  90 ,762 ,882 ,  i n  t he  amoun t  o f  $4 ,165 .35 ,

p lus  pena l t i es  and  i n te res t .

3 .  On January 27,  1970,  dD appl icat ion for  rev is ion of  the

determinat ion,  and request  for  a  hear ingr  w€r€ f i led. .
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4-  TLre appl icant  operated a smal l  grocery s tore in  a s lum

neighborhood.  The store was open f rom abouL seven o 'c lock in  the

morning unti l  nine o'clock at night. Among the prod.ucts sold. were

f ru i ts ,  vegetables,  co ld cuts ,  smal l  amounts of  candy,  paper  goods

and soap.  A l .arge propor t ion of  the sa les were of  beer ,  soda,  and

c iga re t tes .

5.  Pr ior  to  August  L ,  1965,  dur ing the admin is t rat ion of  the

New York City Sales Tax Law, the applicant reported 12% of h:-s total

sa les as taxable.  S ince the ef fect ive date of  the New York State and

Local Sales Tax Law, ttre applicant reported the same percentage, and

in addi t ion,  the appl icable sa les tax on sa les of  c igaret tes and

beer, which became taxable under the later law.

6.  Ihe Sales Tax Bureau made a deta i led l is t ing of  the appl icant 's

purchases for  the months of  January and JuIy ,  L968.  Based on the

informat ion obta ined and i ts  audi t ing exper ience in  s imi lar  bus inesses,

the Bureau estimated that 4O% of the Lotal sales volume were in

categor ies of  taxable products .  The percentage arr ived at  was pro jected

over  the per iods in  issue,  and the Not ice of  Determinat ion of  addi t ional

sa les taxes was accord ingly  computed and issued.  The appl icant  so ld

the business and ceased h is  operat ions on JuIy  1,  1969.

7 -  On July  30,  I97O, dh observat ion was made by the Sales Tax

Bureau at  the s tore premises where a business was being operated by

a new owner in a manner similar to that of the applicant. The survey

report concluded that an estimated 30% of total sales were of taxable

products and commodi t ies.

B. The survey report represents the most accurate estimate of

the percentage of taxable sales made from the store premises by this

appl icant  dur ing the per iods in  issue.

DETERMINATION

A. f t te  correct  percentage of  re ta i l  sa les which were of  taxable

products and merchandise within the meaning and intent of Art icle 2A

of  the Tax Law is  equal  to  th i r ty  percent  o f  to ta l  sa les repor ted.
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B- The Notice of Determination shall  be recomputed and reduced

to g ive ef fect  to  th is  determinat ion.

C.  Penal t ies and in terest  imposed shal l  be reduced to s imple

interest aL 6% per annum to date of payment.

D.  Subject  to  the modi f icat ions and reduct ions descr ibed in

i tems (B)  and (C)  above,  the Not ice of  Determinat ion is  susta ined

in par t ,  and the appl icat ion for  rev is ion of  determinat ion is

granted in  par t .

DATED: Albany, New York

Op)l o", /?za-
STATE TAX COMMISSION
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-7(N z. /."-4.\,Ln r'

COMMISSIONERZ

COMMISSIONER


