
IiIEW YORK
COMHISSION

In the l'latter of the

of

JOIIN FAHRBACH, JR. : AFFIDAVTT 0F l{ArtING
D/B/A FAHRBACH''S RESTAURANT , 3i i3liii.?[oi'gi;io*

For a Redetermination of a Deficiency or
a Refund of Sales and Use
Taxes under Art ic le(s) 28 and 29 of thet"* *" *' tn" (**,8;;il"$"$:fi;.* , ,t?ul.ru"
State of New York
Counw of Albany

Rae Zimmerman, being duly sworn, deposes and says that

she is an employee of the Department of Taxation and Finance, over 18 years of

ager and that on the 29th day of March ,  L9 72, she served the wlthin

Notice of Decision (or Determination) by (eertified) mail upon John Fahrbach, ,Jr.
D/B/A Fahrbach' s Restaurant

(representatLve of) the petitioner in the wlthin

proceedine' by enelosing a rrue 
b3trtb%Tg[J&? tTy.ry seated postpatrt

wrapper addressed as follows: D/B/A Fahrbach's Restaurant
I4L6 Glover  St reet
Bronx, New York 10462

and by deposlting same enclosed in a postpald properly addressed r*rapper Ln a

(post office or official deposltory) under the exclusive care and custody of

the United States Post Office Department withln the State of New york.

That deponent further says that the said addressee ie the (representative

of) petitioner herein and that the addreas set forth on sald trrapper is the lact

known address of the (representatLve of the) petitioner.

Sworn to before me this

29th day of March , L972.

STATE OF
STATE TAX

Peti t ion



STATE OF NEW YORK

DEPARTMENT OF TAXATION AND FINANCE
BUILDING 9, ROOM 2I4A

STATE CAMPUS
ALBAMI. N. Y. 12226

AREA CODE 5, I  8

4 5 7 - 2 6 5 3 , 6 , 7

DATEtr) s Albany, New york
l{arch 29, L972

a

s tATE TAX COMMt59tOI {

HEAR Ii lG UI{ IT

E O U A R O  R O O K

SECiETARY TO

coMM ts3  tox

ADORE3S YOUR REPLY TO

STATE TAX COMMISSION

N O R M A N  F .  G A L L M A N ,  A C T I N G  P R E S I O E I { T

A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

,Iohn fahrbach, ..Ir.
D/ts/A Fahrbaehrs Restaurant
1416 GLover Street
Bronx, N.y. 10462

Dear Mr. Fahrbachc

Please take notice of the Detenninat.LOn of
the State Tax Commission enclosed herewith.

Please take further notice that pursuant togeCtion8 1138 and L243 of
the Tax Law any proceeding in court to review an adverse decision

must be commenced within f,OUr monthe after

the date of this notice.

Any inquir ies conceming the computation of tax due or refund al lowed

in accordance with this decision or concerning any other matter relat-

ing hereto may be addressed to the undersigned. These wil l  be referted

to the proper party for teply.

Very truly yours,

tJ'
AW
I "

Iawrence A, Iilewnan
HEARING OFFICER

cc Peti t ionerts Reptesentative
Law Bureau

AD-r.r2 (7 /7o)



STATE OF NEW YORK

STATE TAX COMMISSION

fn the Matter of the Application

o f

JOHN FAHRBACH, JR.
D/B/ A FAHRBACH' S RESTAURANT

for Revision of a Determination or for
Refund of Sales and Use Taxes under
Articles 28 and 29 of the Tax Law for
the period .fune L, 1967 through
November 30,  L969.

John Fahrbach, i fr.  applied for revision of a determination or

for refund of sales and use taxes under Art icles 28 and 29 of the

Tax Law for the period from June l, L967 through November 30, 1969.

A formal hearing was held before Lawrence A. Newman, Hearing

Officer, ?t the off ices of the State Tax Commission, B0 Centre

Street, New York, New York on January 11, L972.

The applicant appeared pro se. Tkre Sales Tax Bureau was

represented by Saul  Heckelman,  Esq. ,  (Solomon Sies,  Esq. ,  o f  Counsel ) .

ISSUE

DETERMINATTON

and recordsWhether the

and the result ing

examination of the applicant's books

f ind ings are correct  and proper .

FINDTNGS OF FACT

I. The applicant, John Fahrbach, Jr.,  f i led New York State and

local sales and use tax returns for the period. from June 1, L967

through November 30, L969

2. On September 10, L97O, the applicant signed a consent extend-

ing the period for assessment of sales and use taxes (for the period

from 'June I, J-967 through November 30, 1969) to September 20, 7971.

3.  On November 23,  I97O, t t re  Sales Tax Bureau issued a not ice

of determination and demand, for the periods in issue, numbered

90 ,350 ,4O7  in  the  amoun t  o f  $697 .77 ,  p lus  s ta tu to ry  pena l t i es  and



2 -

in terest .  On January 22,  L971,  the appl icant  f i led the equiva lent

of  an appl icat ion for  rev is ion of  the determinat ion.

4.  The appl icant  operated a restaurant ,  bar  and gr i l l  in  a

slum area of New York City. Except for occasional errands, the

applicant had no employees and tended the business from early

opening to evening closing. An outside bookkeeper wrote up the

store records and prepared the tax returns.

5. TLre notice of determination was based upon the result ing

f ind ings"{&.  f ie ld  examinat ion of  the appl icant 's  books and records

including general ledgers and register tapes. TLre basic f indings

are summar ized as fo l lows:

(a) T'he markup on purchases relating to the sale of

l iquor was increased from a submitted 75 L/2% Eo L39%, based

on purchases and sales shown in the general ledger.

(b) TLre markup on purchases relating to the sale of

beer was increased from a submitted 81% to IOO% based upon

industry-wide experience by the Distr ict Tax Off ice.

(c)  Based upon a four-day test  per iod of  cash regis ter

tapes, the markup on purchases relating to overal l  sales was

increased from a submitted 49% Lo 53%. TLre applicant's

est imate that  LO% of  food sa les were for  one dol lar  or  more

and taxable was accepted wj-thout question.

6. The applicant contended that the totals should be reduced

by the value of merchandise that had been stolen from the store and

not sold, but could not prove the value thereof or the specif ic

da tes  o f  t hese  l osses .

7. The applicant contended that the business had been closed

during indeterminate periods of i l lness but could not furnish the

dates of  t t re  c los ings.
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B. The audit of the applicant's books and records and tJre

result ing f indings fol lowed generally accepted procedures and

adequate tests consistent wiLh the nature of the business opera-

t ions and avai lab le records.

DETERMINATION

A. TLre examination of the applicant's books

properly conducted, and the result ing f indings are

t ia l  ev idence.

B.  TLre not ice of  determinat ion is  susta ined,

for revision of the determination is denied.

DATED: Albany, New York

")'*/i' Pf t 
tf 7A

STATE TAX COMMISSION

,4 /
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COMMISSTONER/

and records was

based upon substan-

and the application
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COMMISSIONER


