
STATE OF llEI{ YORK
STATE TAX CO}II{ISSION

In thc l{attcr of the Petltlon 
.
a

of

c.A. DURR PACKING CO., INC. 
:

:
For a Redctemlmtlon of a Deflcl.ency or
a Refirnd of Sales & Use r
Taxee under Arttcle(s) 2a & 29 of the
Tax law for the fY/*,(,/yperiod Aug. 1; Lg6S

throucrh Mav 3l_. 1967

ATFIIIAVII OT }IAIIIilG
0F xorrcE or Dtclsrox
E|Y (CERTTTTED) Hrrr,

State of lferw York
County of Albany

Martha Funaro r belng duly aworn, depoees and ceyr that

she is an employee of the Departnent of Taxatlon and Flnanccr ovcrr 18 years of

agel and that on the 25th day of August , 1972 r shc serrrcd the wlthh

lfotice of Ilecislon (or DeEerml.natlon) by (ccrtlfted) nall upon C.A. Durr Packing

C o . ,  I n c . (repreeentatlve of) the petltloner tn thc rlthln

proceedingl by encloalng a true copy thcreof ln a seeurely eealed portpatd

wrapper addrcased as fol1ors: C.A. Durr packing Co., Inc.
I Barnes Avenue
Utica, New York I35O2

and by depoettlng eme errclosed Ln a poetpald pnoperly addresgcd rrapper ln a

(post offl.ce oar offtctal delnsttory) under the exclusl.vc care and crartody of

the llnlted States Pogt Offlce Departlcnt wlthln the gtate of llcr York.

Ttrat deponent further sa;is that the sald addresace ts thc (repreeeatatlve

of) petttioner herein and that the addreas set forth on eald rreppcr fu the Laet

known addrese of the (relneeentatl,vc of thc) pctltio,ner.

Snorn to before ne thls

25th day of August , Lei72.



STATE OF }IEI{ YONK
STATE TAX COI,INISSIOil

In thc l{attcr of the Petltlon

of
:

c.A. DURR PACKING CO., INC.

3
For a Redeternlmtlon of a Deftclency or
a Refirnd of Sales & Use 3
Taxes under Arttcle(s) ZB & 29 of the
Tax Iaw for the (Xleft/f}period Aug. 1; 1965

throrroh Marz ?1 1q6'7

ATFIIIAVIT OF }iAIIIIC
oF x0rlcE 0r DEcIsIox
BY (CERrrrrED) HtIr,

State of lfery York
County of Albany

Martha Funaro , belng duly aworn, depoaec and eeyr that

she is an enployee of the llepartnent of Taxation and Flnanccr ovcr 18 years of

agel and that on the 2st'hday of August , 1972, she ccrvGd the rlthln

lfotLce of llecialon (or Deteml.natlon) by (ccrtifted) nafl upon Timothy D.

Lockwood, Esq. (repreeentatlve of) the petltloner ln thc rlthln

proceedirgn by encloalng a true copy thcreof Ln a seeurely aealed lnetpald

wrapper addreaged ae follors: Timothy D. Iockwood, Esg.
Lockwood & Lockwood
285 Genesee Street
Utica, New York 13501

and by depoelting eme enclosed tn a poatpal.d properly addreescd rrapper ln a

(post offlce or officiaL deposltory) under the excluslve care end euetody of

the Unlted Stateg Post Offlce Depar{ncnt wlthin the State of llcr York.

That deponent further sayE that the gaid addresaee le thc (repreeertatlve

of) petttl.oner herel.n and that the addrcsa set f,orth sn aatd rrapp€r lc the lart

known addrecs of the (relreeentativc of thc) pctltloner.

Sworn to before ne thls

25th day of August , L9'12.



STATE TAX COMMISSION

N O R M A N  F .  G A L L M A N ,  P R E S I D E N T

A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

. 
STATE OF NEW YORK

DEPARTMENT OF TAXATION AND
BUILDING 9, ROOlvt 2l4A

FINANCE
STATE CAMPUS

ALBANY. N. Y. 12ZI
A R E A  C O O E  5 1 8

4 5 7 - 2 6 5 5 , 6 , 7

*tdf Albany, New York

l|rgmft 2f, 19?l

C,l, ntrr milry Oo.r h.
1 trlner hnur
OtlG* ln &*f ltf0l

Lrr ll,rr

Please take notice of the nffi1fi[|ilrcf of
the State Tax Commission enclosed herewith.

Please take further notice tlat pursuant to f$tl,AGl llal f lltg
the Tax Law any proceeding in court to review an adverse decision
must be commenced within { lbtrt[l after
the date of this notice.

Any inquir ies conceming the computation of tax due or refund al lowed
in accordance with this decision or conceming any other matter relat-

ing hereto may be addressed to the undersigned. These wil l  be referred

to the proper party for reply.

sTAtE TAX CoMMrSttot l

HEAiI IG UII IT

EOUARO ROOK

sEciETAiY tO
coMMtSStOt l

ADOiE!3 YOUi iEPLY TO

Very truly yours,

*/ .,1 ̂ ,
J,/'f /-/4
L. S*t hl,mn

HEARING OFFICER

Petitioner's Representative
Law Bureau

AD-L.L2 (7 /7o)



STATE OF NEW YORK

STATE TAX COMMISSION

In  the  Mat te r  o f  the  App l ica t ion

o f

c .A .  DURR PACKING CO. ,  rNC.

for  a  Revis ion of  a  Determinat ion or  :
for  Refund of  Sales and Use Taxes
under  Ar t ic les 28 and 29 of  the Tax
Law for  the Per iod August  I ,  1965
th rough  May  31 ,  L967 .

DETERMINATION

The taxpayer  appl ied for  a  rev is ion of  a  determinat ion or  for

refund of  sa les and use taxes under  Ar t ic les 28 and 29 of  the Tax

Law for  the per iod August  1 ,  L965 through May 31,  1967.

A formal  hear incr  was held at  the of f ices of  the State Tax

Commiss ion,  Ut ica,  New York,  or r  March L6,  L972,  before L.  Rober t

Leisner ,  Hear ing Of f icer .  The taxpayer  was represented by

Timothy D.  Lockwood,  Ese. ,  and the Income Tax Bureau was represented

by  Sau I  Hecke lman ,  Esq .  (A lexander  We iss ,  Esg .  ,  a f  Counse l ) .

ISSUES

Are the inedib l -e  sausage cas ings vuhich are removed f rom sk in-

less f rankfur ters  before leav ing the taxpayer 's  factory subject  to

a sa l -es and use tax?

I s  the  taxpayer  l iab le  fo r  pena l t ies  in  add i t ion  to  the  tax

fo r  the  per iod  in  i ssue?

FTNDINGS OF FACT

1 .  T h e  t a x p a y e r ,  C . A .  D u r r  P a c k i n g  C o . ,  I n c .  t i m e l y  f i l e d

New York  S ta te  sa les  and use tax  re tu rns  fo r  the  per iod  August  I ,

L965 th rough May 31 ,  L967.
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2.  A Not ice of  Determinat ion of  sa les and use taxes and penal t ies

fo r  t he  pe r iod  Augus t  1 ,  L965  to  May  31 ,  L967 ,  was  i ssued  on  Ju l y  L6 ,

1968 ,  aga ins t  t he  taxpaye r  under  No t i ce  No .  90 ,755 ,313 .

3.  The taxpayer  pet i t ioned for  a  rev is ion of  the determinat ion

o f  t he  de f i c i enc ies  i n  sa les  tax .

4.  The taxpayer  makes sk in less f rankfur ters  of  which B0% are

ar t i f ic ia l ly  co lored and 2O% are a natura l  co lor .  The f rankfur ters

are formed in inedible sausage casings vrhich are removed from the

f rankfur ters  before they leave the taxpayer 's  p Iant .  The taxpayer

uses two d i f ferent  sausage cas ings,  one vrh ich is  more expensive,

wi th  an ar t i f ic ia l  co lor ing agent  on i ts  l in ing and the other  which

is  less expensive wi thout  any co lor ing agent .  The ev idence d id not

establ ish the d i f ference in  cost  o f  the co lor  l ined cas ing and

the natura l  cas ing.  The co lored f rankfur ter  receives i ts  co lor

f rom the co l -or  l ined cas incr .

5 .  The taxpayer  contends that  s ince both sausage cas ings

are necessary to form the frankfurters which are exempt as an

edib le food t  o t  nontaxable as i tems for  resale,  that  the sausage

casings are a lso exempt  f rom sales tax.

6.  The taxpayer ,  in  good fa i th ,  be l ieved that  the sausage

casings were tax exempt .

CONCLUSIONS OF LAW

A. The sausage cas ings themselves are not  par t  o f  the f in ished

product ,  do not  leave the p lant  as a f in ished product ,  dnd are not

resold.  They are taxable under  the sa les and use tax.  The por t ion

of the cost of the casing attr ibutable to the coloring of the
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frankfurter would be exempt, but the taxpayer has fai led to show

th is  cost .  lVhether  th is  is  a  substant ia l  or  ins ign i f icant  cost

is  not  ind icated.  Here under  at1 the ev idence,  a l l  the sausage

casings are taxable.  The taxpayer  acted in  good fa i th  and no

penal ty  should be imposed.

B.  The taxpayer 's  appl icat ion is  denied and the assessment

of  sa les tax is  susta ined,  except  that  the penal ty  is  cancel led.

C.  Pursuant  to  the Tax Law,  in terest  shal l  be added to the

total amount due unti l  naid..

DATED: Albany, New York
A u g u s t  2 5 ,  L 9 7 2

STATE TAX COMMISSION

/ / ;
/. r:,/r*- *^'. ./-*' e1 /'-' - r**

COMMISSIONER

COMMISSIONER


