
STATE OP NEW YORK
STATE TAX COM}IISSION

In the Matter the Petltlon

DIREEN OPERATING CORP
:

For a Redeternination of a Deficiency or
a Refund of Sales and Use :
Taxes under Articte(s) 28 & 29 of the
Tax law for the *Xeatdx* Period :
Aug .  1 ,  1965  -  Nov .  30 ,  1968

AFFIDAVIT OF HAITING
OF IIOTICE OT DECISIOI{
BY (CERTTFTED) r{AIr

of

of

State of New York
County of Albany

Lynn Wilson , being iluly sworn, deposes and says that

she is an employee of the Department of Taxation and Finance, over 18 years of

ager and that on the 30th day of March t L972, she served the wlthln

llotlce of D'ecision (or Determlnation) by (certified) maLl 6pon DIREHiI OPERATING

CORp. (representatlve of) the petitloner in the wlthin

proceedin$r by enclosing a true copy thereof in a securely sealed postpald

wrapper addressed as follows: Direen Operating Corp.
1803 Archer Street
Bronx, New York 10460

and by deposlting sane enclosed in a postpald properly addressed wrapper ln a

(post office or official deposltory) under the exclusive care and cuetody of

the Unlted States Post Office Department withln the State of lfer York.

firat deponent firrther saytt that the sald addressee ia the (representatlve

of) petltLoner hereln and that the addrees set forth on sald wrspper 1g the lart

known address of the (repreeentatlve of the) petltioner.

Sworn to before ne this

3Qth day of March ,  1972.



STATE OF NElll YORK
STATE TAX COI.IXISSION

In the Hatter of the Petitlon

of

DIREEN OPERATING CORP.

For a Redetermination of a Deficlency or
a Refund of Sa1es and Use
Taxes under Article(s) 28 & 29 of the
Tax law for the (]tcqrddr period
Al lq .  L ,  1965 -  Nov.  30,  1968

AFFIDAVIT OF }IAIIIIIG
OF IIOTICE OT DECISIOII
BY (CERTTFTED) t{AIr

State of New York
County of Albany

Lynn Wilson r belng duly sworn, deposes and says that

she is an employee of the Departrnent of Taxatlon and Finance, over 18 years of

ager and that on the 30th day of March , L972, she served the wlthln

Notice of DeciEion (or Determinatton) by (certtfied) mail r.lpon GOLDWATffi' & FLYNN'

E S Q S . (representative of) the petitioner in the wlthin

proeeedin$t by enclosing a true copy thereof in a seeurely sealed postpald

wrapper addressed as follows: Goldwater & Flynn, Esqs.
60 East 42nd Street
New York, New York 10017

and by deposlting same encro""a t*t"'porl?"Jat#tF5/ry"SSdtessed nrapper tn a

(post office or official depository) under the exclusive care and custody of

the Unlted States Poet Offlce Departnent withtn the State of lfen York.

fitat deponent firrther says that the sald addressee ie the (representatlve

of) petttLoner herein and that the addrees set forth on sal.d wrapper lg the lart

known address of the (repreeentatl,ve of the) petitLoner.

Sworn to before me thls

30th day of March t L972.



STATE TAX COMMISSION

N O R M A N  F .  G A L L M A N ,  A C T I N G  P R E S I D E N I

A .  E R U C E  M A N L E Y

M I L T O N  K O E R N E R

DEPARTMENT

cc Petitioner's Representative
Law Bureau

ffi

of

Very truly yours,

V
fr+'t

lrwcr f. lmt
HEARING OFFICER

STATE OF NEW YORK

OF TAXATION AND FINANCE
BUILDING 9, ROO,{ 2l4A

STATE CAMPUS
AtBAt{Y, N. Y. t2226

AREA CODE 518

457 -2655 ,  6 ,  7

D*|!lDr Albany, New York

hr& t0r l9tl

Dtrrs 0nc*ttry Got!.
l$t Ssehss Strtet
3agffir rrr xnr* fO{m

emtlmr

Please take notice of the Dilf]fil3s'tllC
the State Tax Commission enclosed herewith.

Please take further notice that pursuant to fa6tt0t| lltl I Ul{t Ct
the Tax Law any proceeding in court to review an adverse decision
must be commenced within I mtbf after
the date of this notice.

Any inquiries conceming the computation of tax due or refund allowed
in accordance with this decision or conceming any other matter relat-
ing hereto may be addressed to the undersigned. These will be referted
to the proper party for reply.

st^rE TAX COMMt53tot{

HEARTXC UlilT

EOWARO ROOK

SICRETARY TO
coMMtS9tox

^DDiE33 YOUR iEPLV TO

AD-r,r2 (7 /7O)
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STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Application

o f

DIREEN OPERATING CORP.

for Revision of a Determination or for
Refund of Sales and Use Taxes under
Articles 28 and 29 of the Tax l,aw for
the period from August l ,  1965 through
November 30,  1968.

DETERMINATION

Direen Operating Corp. applied for revision of a determination

or  for  re fund of  sa les and use taxes under  Ar t ic les 28 and 29 of

the Tax Law for the period from August l, L965 through November 30,

1968. A formal hearing was held before Lawrence A. Newman, Hearingf

Off icer, in the off ices of the State Tax Commission in the City of

New York on February 15, L972. TLre applicant was represented by

Goldwater  and Flynn,  Esqs.  (Leon L iner ,  Esq. ,  o f  Counsel ) .  Tt re

Sales Tax Bureau was represented by Saul Heckelman, Esq., (Solomon

S ies ,  Esq . ,  o f  Counse l ) .

ISSUE

Whether the receipts from the services performed by the applicant

are exempt from sales and use taxes within the meaning and intent of

sect ion 1105 (c)  (5)  o f  the Tax Law.

FINDINGS OF FACT

l. The applicant, Direen Operating Corp., f i led New York State

and locaI sales and use tax returns for the period. from August 1,

1965 through November 30, 1968.

2.  On Apr i l  7 ,  1969,  the Sales Tax Bureau issued a not ice of

determinat ion numbered 90,758,985,  in  the amount  of  $8,973.42,  p lus

statutory penalt ies and interest covering the period from August 1,

1965 through November 30, 1968.
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3.  the not ice of  determinat ion was based on a f ind ing by

the Sales Tax Bureau that the receipts for services performed by

the appl icant  for  the Ardea Real ty  Corp.  are subject  to  the sa les

and use tax.  On May 20,  1969,  the appl icant  f i led a t imely  appl ica-

t ion for  rev is ion of  the determinat ion.

4. The applicant and the Ardea Realty Corp. are wholly owned

by the same stockholder. Ardea owns and operates 22 mult iple dwell-

ing bui ld ings.  Some of  the bui ld ings a lso conta in s toref ronts .

Ardea employs 16 superintendents for the cleaning of the buildings

and  co l l ec t i on  o f  re fuse .

5.  S ince L952,  the appl icant  engaged addi t ional  maintenance

men to assist in the maintenance and upkeep of the propert ies owned

by Ardea.  In  the year  L964,  th is  ar rangement  was incorporated in to

a written understanding between Direen and Ardea.

At  a f la t  pr ice of  $4.60 per  hour  per  man,  Di reen was to  prov ide

labor  to  per form a l l  in ter ior  c leaning and custodia l  serv ices,  but

not  capi ta l  repai rs ,  ds d i rected by Ardea.  Di reen was to  pay for

d i rect  and f r inge labor  costs ,  and insurance.  Ardea would furn ish

any needed mater ia ls .  Di reen would submit  weekly  b i1 ls  for  the

labor  prov ided.

6.  Dur ing the per iod in  issue,  outs ide contractors were employed

for  window c leaning,  e levator  maintenance,  bo i ler  repai rs  and any

extensj-ve repair work. Included in the services furnished by Direen

to Ardea were minor plumbing, carpentry workr d.rrd window repairs.

Invoices for the months of June, July and Auglust, L968, contained

subtotals for hours spent on plumbirg, carpentry and general work.
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7.  The Legis la ture in tended that  in ter ior  c leaning would be

l imi ted to  ord inary jan i tor ia l  serv ices,  such as dust ingr ,  c leaning

f loors and c leaning publ ic  ha l ls  and lavator ies,  and that  main-

tenance would be s imi lar ly  l imi ted to  jan i tor ia l  serv ices,  such as

waxing f loors, waxing venetj_an bl inds and oi l ing door hinges, Since

jani tor ia l  serv ices ord inar i ly  a lso encompass such th ings as dust ing,

creaning and waxing desks, chairs and other off ice furniture, such

services would also be exempt.

If  a cleaning and maintenance contract vrhose primary purpose

is  to  prov ide jan i tor ia l  serv ices a lso inc ludes taxable maintenance

and serv ice,  the la t ter  t ransact ions wi l l  be taxable.  Therefore,

i f  the b i l l  to  the customer or  the contract  separate ly  s tates the

taxable i tems the tax wil l  only be based on them, and the nontaxable

items wil l  be exempt.

However ,  i f  one pr ice Ls charged for  a l l  serv ices,  inc lud ing

taxable maintenance and serv ices,  the ent i re  charge wi l l  be subject

to tax

B.  An indeterminate por t ion of  the serv ices rendered and

charged by Direen Operating Corp. is other than interior cleaning

and maintenance serv ices wi th in  the meaning and in tent  o f

sec t i on  1105  ( c )  (5 )  o f  t he  Tax  Law.

DETERMINATION

A. The receipts from the services performed by the applicant

are not exempt from the sales and use taxes within the meaning and

in ten t  o f  sec t i on  1105(c )  (5 )  o f  t he  Tax  Law.
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B.  Statutory  penal t ies and in terest  shal l  be reduced to an

amount equall ing simple interest at 6% per annum to date of palzment.

C.  The not ice of  determinat ion is  susta ined,  and the appl ica-

t ion for  rev is ion of  the determinat ion or  for  re fund is  denied,

except  as s tated in  i tem(e)  above.

DATED: Albany, New York STATE TAX COMMISSION

fl?,t c.Altso, /? zs-

4, -- ,2a -b^nt,-*<^.-L l t ' - t+ ' '  i - -< '

COMMTSSIONER

SSIONER

\Art-*x"^ \c^,*
COMMISSIONER


