
STATE OF NEW YORK
STATE TAX COIO{ISSION

In thc l,latter of the Petitlon
:

of

C & C PLUMBING & HEATING CORP. :

:
For a Redetermlnation of a D,eflciency or
a Refrrnd of Sales and Use r
Taxes under Artic-1e(s)28 and 29 of thc
Tax Iaw for the (Year(s) 8/I/65

s/3r/70

AfFIITAVI? OT UAIIIXG
OF TOTICE OF DECISIOX
BY (CERTTFTED) r{AIr,

State of }{ew York
County of Albany

MARTHA FUNARO , belng duly ewornr depoaes and says that

she is an emPloyee of the Department of Taxatlon and Financcr over 18 years of

agel and that on the 4th day of Decernber t L972, she cervcd the withfu

Notice of llecislon (or Determl.natlon) by (ccrtlfted) nall upon C & C PLIII4BTNG

HEATING CORP. (representatLve of) the petltloner ln thc rlthln

proceedingr by encloalng a true eopy thereof Ln a seeurely sealed portpatd

wrapper addressed as folloys: C & C Plumbing & Heating CorP.
195 Sugg Road
Cheektowdgd, New York L4225

and by depoettlng sme enclosed in a postpal.d properly addreescd rrapper ln a

(post office or offl.cl^al deposlto"y) under the exclustve cale and ctretody of

the llnited States Post Office Departncnt wlthin the State of llcr York.

firat deponent further Bays that the sald addressee la thc (repreaertative

of) petttLoner hereLn and that the addreeg set forth on aal.d rrapper lc the lart

known address of the (representatLvc of thc) pctltloner.

Snorn to before ne this

ALl:, day of December ,L972



STA1E OF il[td YORK
STATE TAX CO}IIIISSIOT

In thc l,fatter of the Petltlon

of

C & C PLUMBING & HEATTNG CORP.:

!

For a Redctemlnatlon of a l}eflclency or
a Refund of Sales and Use 3
laxes under Arttcle(s)2e and 29 of the
Tax law for the (Year(s) 8/I/65 :

5 /3r /70

AFFINAYIT OP }OILITG
oF t0rrcE or DEcrsnr
BY (CERrrrrDL) HtIr,

State of Nen York
County of Albany

}4ARTHA FUNARO , belng duly awornr depoees and eaye that

she is an eilployee of the llepartnent of Taxatlon and Fl.nanccl ovcr l8 years of

age, and that on the 4th day of December t L9721 she ecnrcd tbc rlthla

lfotice of Decielon (or lbterminatlon) by (ccrtifled) naLl upon BERNARD

FERER,  ESQ. (repreoentatlve of) the petltloner tn thc rlthln

proeeedingl by encloslng a true copy thereof ln a seeurely sealed poetpatd

wrapper addresged aE follovs: Bernard Ferer ,  Esq.
Jacobson, Ferer & i lay
1308 Liberty Bank 81d9.
Buf fa lo ,  New York I42O2

anil by depoatting sme encloserl in a poatpalil paroperly adilresscd rrapper ln a

(post offlce oar offlclal. depsitory) under the excluslvc care and cuetody of

the ttnlted States Post OFflce Departacnt wlthln the $tate of llcr lork.

Ttrat deponent further Bayo that the eald addreaaee la thc (repreecntatlve

of) petttloner hereln and that the addrcss eet forth on aald rrapper ls the laat

known addrese of the (relneeentatl,vc of thc) lntltloner.

Srorn to before ne thls

At}:-^ day of December ,L97?



. STATE OF NEW YORK

DEpARTMENT oF TAxATToN AND Frrudlrce
BUILDING 9, ROOi 2I4A

srtATt tar  coMMtSStox

HEAiI i lE UTIY

EOWARD ROOK

9ECREIAiY tO
coMMt93tor l

^DDigs9 YOUi iEPLY TO

STATE TAX COMMISSION

N O R M A N  F .  G A L L M A N ,  P R E s I D E N T

A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

STATE CAMPUS
ALBANY. N. Y. I2Z7

DilttrDr

AREA CODE 518

4 5 7 - 2 6 5 5 , 6 , 7

Albany, New York

Docsbor 4r l9?3

Errttng OoIp.

erk 1432t

C eC Pl$bl"a$ *
l9i SugS mNl
Chcrltoulgo, l$rry

Cartlscnr

Please take notice of the DI||[lnfIItfIOf
the State Tax Commission enclosed herewith.

Please take further notice that pursuant to ti€glOm 1138 And 12{3 Ot
the Tax Law any proceeding in court to review an adverse decision
must be commenced within { nOntbf after
the date of this notice.

Any inquiries conceming the cornputation of tax due or refund allowed

in accordance with this decision or concerning any other matter relat-

ing hereto may be addressed to the undersigned. These wil l  be referred

to the proper party for reply.

L" &bcrt lolrnlr
HEARING OFFICER

cc Peti t ioner's Representative
Law Bureau

of

f S t

AD-|.L2 (7 /7O)



STATE OI'NEW YORK

STATE TAX COMMISSION

fn the Matter of the Application

o f

C & C PLUMBING & HEATING CORP.

for a Revision of a Determination or for
Refund. of Sales and Use Taxes under
Ar t ic les 28 and 29 of  the Tax Law for
the Period August 1, 1965 through May 31,
1970 .

DETERMINATTON

TLre taxpayer applied for a revision of a determination or

for  re fund of  sa les and use taxes under  Ar t ic les 28 and 29 of  the

Tax Law for  the per iod August  l ,  1965 through May 31,  L97O.

Formal  hear ings were held at  the of f ices of  the State Tax

commiss ion,  Buf faro,  New York on Apr i l  19,  1972 and Apr iL  2r ,  L972,

before L.  Rober t  Le isner ,  Hear ing Of f icer .  The taxpayer  was

represented by Bernard Ferer, and the Sales Tax Bureau hras represented

by  Sau l  Hecke lman ,  Esq . ,  (A lexander  We iss ,  Esq . ,  o f  Counse l )  .

ISSUE

Where a taxpayer has entered into lump sum contracts for capital

improvements for tax exempt organizations, and the contracts, papers

and surrounding ev idence are devoid of  any reference to  sa les tax,

were the taxpayer 's  purchases for  mater ia ls  subject  to  sa les tax?

FINDTNGS OF FACT

I.  The taxpayer ,  C & C Plumbing & Heat ing Corp. ,  t imely  f i led

New York State sales and use tax returns for the periods August 1,

1965 through May 31,  1970.

2.  A Not ice of  Determinat ion of  def ic ienc ies in  sa les tax,

penal t ies and in terest  for  the per iod involved was issued on

January  L2 ,  L972 ,  aga ins t  t he  taxpaye r  under  No t i ce  No .  90 ,747 ,658 .
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3. TLre taxpayer apptied for a revision of the determination

of  the def ic ienc ies in  sa les tax and penal t ies.

4.  The hear ing re la ted to  sa les taxes for  purchases of  mater ia ls

for the performance of plumbing contracts or subcontracts for

capital improvements for the fol lowing exempt organizations:

Randatl Baptist Ctrurch *NT

Lancaster Presbyterian CLrurch *NT

Resurreetion Church *NT
St. Phil ips CLrurch *NT

St .  P ius  X
Maryvale High School
Ripley High School
Cheektowaga High School
St. Barnabas *NT
St.  Phi l ip  *NT

SL. Gregory *NT

Tonawanda High School
Depew Boys CIub

Clarence Junior High School
E r ie  Co .  O f f i ce  B ldg .
North Coll ins High School
Schoo1 L7
St. John Seminary
Seneca Nation
West  Seneca Kiwanis

(*tn the above l ist of exempt organizations, the symbot NT indicates
the instances where the examiner determined that no sales tax was
app l i cab le .  )

5 .  Tt re taxpayer 's  mater ia l  purct tases and work on capi ta l

improvements for the Maryvale Senior High School, Ripley Central

School, CLreektowaga Central School, the Tonawanda High School, and

the Depew Boys Ctub, were pursuant to lump sum contracts. fhe

contracts  are devoid of  anv reference to  sa les tax.

6. In examining purchases for the capital improvements for

the Clarence Junior High School, t tre kie County Off ice Building,

the North Coll ins High School, School L7, the Seneca Nation, and

the West Seneca Kiwanis, the sales tax examiner found the contracts

to be lump sum contracts and the materials purchased by the taxpayer

subject  to  sa les tax.  No contracts  for  these improvements were

presented at the hearing.
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7. In examining the capital improvements for St. Pius and

St. John's Seminary, the examiner found that the taxpayer had

engaged rental equipment for digging and earth moving to perform

the contracts and there was tax due on this rental equipment.

The taxpayer contended that because an operator was provided

that  th is  was labor  and not  taxable.

B.  Tt r roughout  the per iod in  quest ion,  the taxpayer 's  o f f icers

inqui red at  the d is t r ic t  o f f ice as to  whether  the par t icu lar  contract

qual i f ied for  a  sa les tax exempt ion.  l f l re ther  t imely  answers or

consis tent  answers were gr iven or  how or  when or  in  what  instances

the taxpayer  posed inqui r ies is  uncer ta in .  I t  appears ev ident

that the taxpayer did make a number of reasonable inquir ies and

fur ther  that  the taxpayer  could not  cease a l l  operat ions to  be

absolute ly  cer ta in  about  every aspect  o f  the Sales Tax Law.

CONCLUSIONS OI' LAW

A. In those instances where the cont,ract for capital improve-

ments for  exempt  organizat ions conta ined speci f ic  re ference to  the

fact that the insti tut ions were tax exempt and ro sales tax was to

be charged the determination of the Sales Tax Bureau that there

was  no  sa les  tax  on  the  taxpaye r ' s  pu rchases  o f  ma te r i a l s  i s  co r rec t .

In those instances where the contracts for capital improvemenLs

for  exempt  organizat ions were broken down in to labor ,  or  t ime,  and

mater ia ls  contracts  the determinat ion of  the Sales Tax Bureau is

correct  that  there v tas no sa les tax due on the purchases of  mater ia ls

for the improvements by the taxpayer. (See determinations of "No Tax",

pa rag raph  4  above . )  Swee t  Assoc ia tes  v .  Ga t lman  29  N .Y .  2d  902 .

B. rn the instances (paragraph 5 above where the contracts for

capital improvements for exempt insti tut ions were lump sum contracts

and were devoid of  any reference to  sa les tax,  the purchases of

mater ia ls  by the taxpayer  were subject  to  the sa les tax.
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C. In the instances (paragraph 6 above) where the contracts

for capital improvements for exempt insti tut ions were determined

to be lump sum contracts and the purchases of materials were

determined to be subject to sales tax, and no papers or contracts

were presented at the hearing, the taxpayer has fai led to show

any error in the d.etermination of the Sales Tax Bureau.

D.  Tn these contracts  (paragraph 7 above)  for  capi ta l

improvements for exempt organizations where the taxpayer hired

rental equipment and there was no breakdown for labor, the entire

ren ta l  i s  sub jec t  t o  sa les  tax .

E. The taxpayer made reasonable efforts to determine the

taxabi l i ty  o f  the mater ia l  purchases and acted in  good fa i th .

Al l  o f  the penal t ies against  the taxpayer  are cancel led.

F.  The def ic ienc ies in  sa les tax are susta ined.  Pursuant

to the Tax Law, interest shall  be added to the total amount of

tax due unt i l  pa id.

DATED: Albany, New York
December 4,  L972

STATE TAX COMMISSTON

/ (
o /. /.,t-7 vtv*'t ,|j1t'Lr""-.

u  - - a  ,  '

COMMISSIONER.

SSIONER


