
STATE OF NEW YORK
STATE TAX COMHISSION

In  the l la t ter  of  the Pet i t lon

of

BERGERS AT WESTBURY, TNC.

For a Redeterrnination of a Deficlency or
a Refund of Sales and Use
Taxes under Art icle(s) 28 and 29f the

ATFIDAVIT OF I.IAIIING
OF }IOTICE OF DECISTON
BY (CERTTFTED) l,lArt

Tax Law for the (v*aod$)periods August L, 1965
th rouqh  May  3 I ,  1967 .

State of New York
County of Albany

Rae Zimmerman , being duly sworn, dcposes and says that

she is an employee of ttre Department of Taxation and Financer over 18 years of

ager and that on the 3rd day of May ,  L972, she served the wlthin

Notice of Decision (or Determinat lon) by (eert t f ied) mal l  upon Alan Singer,  C.P.A.

(representatlve of) the PetitJoner in the wlthitt

proceeding, by enclosing a frue copy thereof in a seeurely sealed postpald

wrapper  addressed as  fo l lows:  A lan  S inger ,  C-P-A-
76 North Broadway
Hicksv i l le ,  New York  11802

and by deposlting same enclosed in a postpald properly addressed wrapper ln a

(post office or official deposltory) under the exclugive care and custody of

the tlnited States Post Office Department withln the State of New York.

That deponent further says that the said addressee ia the (representative

of) petitLoner herein and that the addrees set forth on said wraPPer is the laat

known address of the (representatlve of the) petitloner.

Sworn to before me this

day of May3 ,  l n2 .
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STATE OF I,TEW YORK
STATE TAX COMHISSION

ln the l lat ter of  the Pet i t ion

o f

BERGERS AT WESTBURY, INC.

For a Redetermination of a Deficlency or
a Refund of Sa1es and Use
Taxes under Art ic le(s) 28 & 29 of the
Tax Law for the (ilsmds:l Period(s)
A u o r r s t  1 -  1 9 6 5  -  M a v  3 : l  .  1 9 6 7

ATf IDAVIT OF MAITING
oF rfoTlCE 0r DECISIoN
BY (CERTITIED) l,lAIL

State of New York
County of Albany

Lynn Wilson , being duly sworn, dcposes and says that

she is an employee of the Department of Taxation and Financet over 18 years of

age, rnd that on the 25Lh day of Apri l , L9 72, she served the wtthin

Notice of D,ecision (or Determination) by (eertified) mall upon BERGERS AT

WESTBURY, INC. (representatlve of) the petitJoner in the wlthin

proceeding, by enclosing a true copy thereof in a seeurely sealed PostPaid

wrapper addressed as fol lows: Bergers at WestburY, Inc.

;:3.31*":"$:;'o*Huu
anrl by depositing same enclosed in a postpald properly addressed wrapper ln a

(post office or official deposltory) under the exclusive care and custody of

the Unlted States Post 0ffice Department withln the State of New York.

That deponent firrther says that the said addressee is the (representative

of) petitloner herein and that the address set forth on said lrraPP€r is the laat

known address of the (representatlve of the) petitioner.

Sworn to before me this

2stg day4f Apr1l '  Le 72
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STATE 0P ttEl{ Y0RK
STATE TAX COMHISSION

For a Redetermination of a Deflciency or
a Refunrl of Sales and Use :
Taxes under Art icle(s) 28 & 29 of the
Tax Law for the (Xmdx* Period (s) :
Aucrust  1 .  1965 -  Mav 31.  1967

AFFIDAVIT OF I'IAIIING
OF NOTICE OT DECISION
BY (CERTIFIED) t{Art

State of New York
CounW of Albany

Lynn Wilson , being duly sworn, deposes and says that

she is an employee of the Department of Taxation and Financer over 18 years of

age, and that on the 2sthday of Apri l  I  L972, she served the wlthin

Notice of Decision (or Determination) by (eertified) mall upon ALAIil SINGER,

c .  P .A . (representative of) the petitJoner in the wlthin

proceedinE, by enclosing a true copy thereof in a seeurely sealed postpald

lrrapper addressed as fol lows: Alan Singer,  C.P-A.
100 East Old Country Road

Mineo la ,  New York  11501

and by deposlting sane enclosed in a postpatd properly addressed urrapper ln a

(post office or official deposltory) under the exclusive care and cuatody of

the ttnited States Post Office Department withln the State of New York.

That deponent further says that the said addressee ie the (representative

of) petttl.oner herein and that the address set forth on said wraPPer is the lact

known address of the (repreaentatlve of the) petitloner.

ln the Matter of the Pet i t ion

o f

BERGERS AT WESTBURY, INC.

Sworn to

25Lh day

11.._t

before me this

of Apri l  ,  L972.



STATE TAX COMMISSION

N O R M A N  F .  G A L L M A N .  P R E S I D E N T

A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

STATE OF NEW YORK

DEPARTMENT OF TAXATION AND FINANCE
BUILDING 9, ROO,{ 2l4A

STATE CAMPUS
ALBANY, N.  Y.  12227

AREA COOE 518

4 5 7 - 2 6 5 5 , 6 . 7

sTAtE TAr CoMMrSSr0l{

HEAitXC UXrT

EDTARD ROOK

SECIETARY TO
coMMtsS tox

AOORESS YOUR NEPLY TO

Ol!!Dr A l b a n y r  N e w  Y o r k

tprtl 25, L972

Ecrgruu et *eltbury, Inc.
594 Old Cnrntr1l Road
f,rrtbury, Itr lortr

Ocntlnrar

Please take notice of the Dt|AtnfEmtlllof of
the  Sta te  Tax  Commiss ion  enc losed herewi th .

P I e a s e  t a k e  f u r t h e r  n o t i c e  t h a t  p u r s u a n t  t o  s e c t i o n ( s )
1138 & 12t13 of the Tax Law any proceeding

in  cour t  to  rev iew an adverse  dec is ion  must  be  commenced
wi th in  4  mOnt l f f  a f te r  the  da te  o f  th is  no t ice .

Any  inqu i r ies  concern ing  the  computa t ion  o f  tax  due or
r e f u n d  a l l o w e d  i n  a c c o r d a n c e  w i t h  t h i s  d e c i s i o n  o r
concern ing  any  o ther  mat te r  re la t ing  here to  may be
addressed to  the  unders igned.  These w i l l  be  re fe r red
to the proper party for reply.

Very  t ru ly  yours ,

,/)' - /  ̂
/'ff'/ l

Itrnnet l. hrn
H e a r i n g  O f f i c e r

cc  Pet i t ioner '  s  Repre  senta t ive
Law Bureau



STATE OF NEW YORK

STATE TAX COMMISSION

Tn the Matter of the Appl icat ion

o f

BERGERS AT WESTBURY, INC.

fo r  Rev is ion  o f  a  Determinat ion  or  fo r
Refund of Sales and Use Taxes under
Ar t i c les  2a  and 29  o f  the  Tax  Law fo r
the periods August l ,  L965 through
M a y  3 1 ,  L 9 6 7 .

Sta te

1 9 6 5

of Determination, numbered

penal t ies and in terest ,  ds

reco rds .

DETERMINATION

Bergers at  Westbury,  Inc. ,  appt ied for  rev is ion of  a  determina-

t ion or  for  re fund of  sa les and use taxes under  Ar t ic les 28 and 29

of  the Tax Law for  the per iods August  1 ,  1965 through May 31,  T967.

A formal  hear ing was held before Lawrence A.  Newman,  Hear ingt

Of f icer ,  in  the of f ices of  the State Tax Commiss ion,  in  the Ci ty  of

New York on November 15, L97L. Ttre applicant was represented by

Alan Singer ,  C.P.A.  Thre Sales Tax Bureau was represented by

Edward  H .  Bes t ,  Ese . ,  (So lomon  S ies ,  Esq . ,  o f  Counse l )  .

I S S U E

Vfhether the determinat ion of addit ional sales tax was properly

supported by the f ie ld audit  procedures and f indings, and wtrether

the vendor has sustained the burden of disproving the f indings of

add i t iona l  taxab le  sa les .

FINDINGS OF FACT

l .  The appl icant ,  Bergers at  Westbury,

and local  sa les and use tax returns for

through May 31,  1967.

2.  On September 20,

Inc . ,  f i l ed  New York

the periods August 1,

1967,  the Sales Tax Bureau issued a Not ice

90 ,752 ,9 -13  i n  t he  amoun t  o f  $6L9 .77  ,  p l us

a  resu l t  o f  a  f i e ld  aud i t  o f  t he  app l i - can t ' s



of an

f o r  a

. t

2 -

3 .  On  Oc tobe r  10 ,  L967 ,  t he

appl icat ion for  rev is ion of

hea r ing .

appl icant  f i led the equiva lent

the determination, and a demand

4.  The appl icant  operates a food store in  which kosher  del i -

catessen and other  foods are so ld.  Tt rere are tab les and chai rs  in

the premises providing table service of hot and cold sandwiches,

appet izers,  specia l  food p lat ters ,  bot t led beer  and soda.  Ihe bulk

of  the business consis ts  of  nontaxable sa les of  " take-out"  foods,

inc lud ing 'bo ld cuts"  o f  meat .

5.  The appl icant 's  records consis ted of  a  sa les and d, isburse-

ments journal ,  and a day book.  Tabre sa les and " take-out"  mears

are written up on food checks. Nontaxable food sales are only rung

up on the cash regis ter .  A deta i led examinat ion was made of  t rans-

act ions for  three days of  cash regis ter  tapes and food checks,  f rom

which the Sales Tax Bureau determined that  26.L% of  to ta l  receipts

consis ted of  taxable sa1es.  At  the request  o f  the appl icant ,  dr l

auditor from the Sales Tax Bureau observed the operations of the

business on a Saturday. Menus obtained from the applicant used on

one or more of the days upon which the audit was performed included

a variety of served foods and meals, many of which hrere priced at

more than one dol lar .

6 .  Tt re determinat ion of  addi t ional  taxable sa les and resul t ing

sales tax were based upon substant ia l  f ind ings of  fact  in  the course

o f  a  f i e ld  aud i t  o f  t he  app l i can t ' s  reco rds .  The  f i e rd  aud i t

fol lowed appropriate procedures commensurate with the nature of

the  bus iness  ac t i v i t i es .

7.  The appl icant  has fa i led to  d isprove the f ind ings of

addi t ional  taxable sa les,  or  the computat ion of  the addi t ional

sa les  tax  due .



.)

3 -

DETERMINATION

A. The determinat ion of  addi t ional  sa les taxes was proper ly

supported by the f ield audit procedures and f indings, and the

appl icant  has fa i led to  susta in i ts  burden of  d isprov ing the

f ind ings of  the Sales Tax Bureau.

B.  The Not ice of  Determinat ion is  susta ined,  and the appl ica-

t ion for  rev is ion of  the determinat ion is  denied.

DATED: Albany, New York STATE TAX COMMISSION

O7--./ r'i-, 1??-2,

ht',tU^, \C*,--^.--
COMMISSIONER

COMMISSION


