
STATE OF }IEW YORK
STATE TAX COMXISSION

In the Matter

JOSEPH BEAI]ON

the Petition

soNS, rNc. AFF]DAVIT OF }IAIIING
OF NOTICE OF IIECISION
BY (CERTTFTED) r{AIr

of

of
&

For a Redetermination of a Deficiency or
a Refund of Sales and Use
Taxes under Art icle(s) 28 & 29 of the

Sworn

6rh

to before me this

day of .A,pril

Tax Law for the ({xm{ol period Augus! 1, 1965
through Malz 31,  1957.

State of New Yorlk
Coun$ of Albany

Rae Zimmerman , being duly sworn, deposes and says that

she is an employre€ of the Department of Taxation and Finance, over lg years of

ager and that on the 6th 6sy 66 April , L972 , she served the within

Notice of Decision (or Determinatton) by (eertified) mall upon Joseph Beaton
& sons'  rnc'  

(representat lve of)  the pet i t ioner in the wlthin

proceedingr by enclosing a true 
ocopyg!h6Eg?ti"&u gsfiH,"ll seated postpatd

wraPPer addressed as foLlows: 613 Trenton Road
Utica, New York

At tent ion Mrs.  Joseph Beaton,  Treasurer

and by deposltin$ same enclosed in a postpald properly addressed w:rapper Ln a

(post office or official deposltory) under the exclusive care and custody of

the United Statesr Post Office Department withln the State of l{ew York.

That deponerrt further says that the said addressee ie the (representative

of) petitLoner herrein and that the addrees set forth on said h,rapper is the laat

known address of the (representatl.ve of the) petitloner.

,  l -972
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STATE OF NEW YORK

DEPIIRTMENT OF TAXATION AND FINANCE
BUILDING 9, ROOM 2I4A

STATE CAMPUS

sTfTE Tax coMMtsStot{

XEARt r6  uN t r

EDWARO ROOK

SECRETARY TO
coMMlsSror{

AODRESS YOUR REPLY TO

STATE TAX COMMISSION

N O R M A N  F .  G A L L M A N ,  A C T I } I G  P R E S I O E } I T

A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

AtBAr{Y. N. Y. t2226
AREA COOE 518

4 5 7 - 2 6 5 5 , 6 , 7

DAgm g Albany, New York

AprLl  6 '  3972

Joaeph Beaton & Soner Ine.
613 llrcnton mad
Utlcan Sw York

Attentlon !{ra. Joleph tse1g<rn, Treaeurer

Gontleman I

Please take notice of the D6tgZminAtlOn
the Stater Tax Commission enclosed herewith.

o f

1138 and 1243 of
decision

after

Please take fu(her notice that pursuant to 6gqtL9ng
the Tax Law any proceeding in court to review an adverse
must be commenced within 4 fOOnthg
the date of this notice.

Any inquir ies conceming the computation of tax due or refund al lowed
in accordance with this decision or concerning any other matter relat-

ing heretto may be addressed to the undersigned. These wil l  be referred

to the proper party for reply.

I,. Rpbert fal,rner

HEARING OFFICER

Petit ion er 's Representative
Law Bureau

AD-r.r2 (7 /7o)



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Application

o f

JOSEPH BEATON & SONS, rNC.

for  Revis ion of  a  Determinat ion or  for
Refund of Sales and Use Taxes under
Ar t ic les 28 and 29 of  the Tax Law for
the per iod August  l ,  1965,  through
May  31 ,  L967 .

DETERMINATION

i loseph Beaton & Sons,  Inc.  appl ied for  a  hear ing to  rev iew a

determinat ion of  sa les and use taxes under  Ar t ic les 28 and 29 of  the

Tax Law for  the per iod August  1 ,  1965,  througih May 3I ,  L967.  A formal

hear ing was held in  the of f ices of  the State Tax Commiss ion at  Ut ica,

New Yorke orr  November 18,  L97O, before L.  Rober t  Le isner .  The appl i -

cant appeared by Eunice Beaton. The Sales Tax Bureau was represented

by  Edward  H .  Bes t ,  Esq . ,  (A lexander  We iss ,  Esq . ,  o f  Counse l ) .

ISSUE

Was the p'u1'shase of an i tem of Gradal l  excavat ion equipment by

the taxpayer e,xclusively for rental  or resale and as such exempt

from tax?

FINDINGS OF FACT

1.  The Sales Tax Bureau issued a Not ice of  Determinat ion and

demand for pay'ment of sales and use tax due under Notice No. 9O7526L8.

2.  The Sia les Tax Bureau asser ted that  the purchase of  an i tem of

GradalI excava,t ion equipment by the taxpayer was not exclusively for

rental or resale. The taxpayer contended that the equipment was used

exclusively fcrr rentals. A few minor i tems were not disputed by the

taxpayer.
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3. The taxpayer sent the equipment with an operator to do

excavation work at the Gateway Motel and many other jobs.

4.  Taxpayer 's  operator  was on occasion to ld  to  do a job and

everyone left the job site, leaving him to accomplish the job as

he  saw f i t .

5. The taxpayer bi l1ed for the operator and equipment on

an  hou r l y  bas i s .

6. The taxpayer secured demolit ion and building permits

for  some jobs.

CONCLUSIONS OF LAW

A. The bi l l ing at the Gateway Motel for the Gradall  equip-

ment  was not  on a renta l  bas is .

B- The bi l l ing for the Gradall  equipment at some of the

other  p laces of  work was not  on a renta l  bas is-

C. The purchase of the i tem of Gradal l  excavat ion equipment

not exclusively for resale or rental  and i t  was subject to sales

{t7*'-l / , ,

D. The appl icat ion is

sa les tax under  Not ice No.

DATED: Albany,

denied and the determinat ion of the

9O7526L8 is  sus ta ined.

STATE TAX COMMISSION
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