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Ce BUREAU OF LAW /194 G-
’;") MEMORANDUM— &M/MW %’O
TO: fitate Tax Coumission
| FROM: Alfred Rubinstein, Nearing Officer
: SUBJECT g:u'::::nogf.nm xmom, Ine.

Asseny hﬁvahﬂnﬂm
Credit of Sales oy Use Taxes
under Article 28 and/or 29 of the

k Law for the Period 1,

through August 31, 1

above-entitlied cation was held
m»unm:m ,19 as 1500 genssee s Utica, New Tork,
The appearances and mm&umummmmem

The issue involved whether & charge for admission to A
tavern for the privilege of witnessing & 'topl.ou" danaer constituted

& dramatic or musiea) arts admission chargs, exewpt from sales tax.

Wﬁlﬁuln&nmumm

- periods
Avgust 1, 1965 through August 31, 1967 as non-taxable
aggregate.

mupu *of m.vﬁsm, in the On %, these receipts
dotermined to subject to ths sales tax. By Notice No.

w'm’mioeu rate e:r “' 1967, o in the sun at.:‘r?é' 52 togethar

with intersst of $22.37, a Total of 3515,39. |

™he taxpayer owns prenises in Great Bend, New York. ¥Food

mmneb«mmuwmm.mm.mum
mgu.ummm Recorded music is provided. The premises

censed for on-premises sals of algoholie deverages under &
tavern license. Aside from the corporats officers who orm all
executive and adninistrative m&m, employees inel dartenders,
waiters, um&Macxmr premises are open for business
mmmhmuzm Wum » 0 some axteng,
of the personnel tut tt Canp which 1s Yo

Noraally, th-prdugm open to all who wish to
enter without fee.
vided rwmutm,mn&uam umu. he charge of
$1.00 4s Q::o«d on unescorted male patrens. JFemale patrons, or
muumtngu mmtcmmmmumm ™he

is e mttt&motm"m
by \he Sampever oo Temerscgrapuie m.,_;mm e ovarsise buwn us -
"interpretive’ 4 mmm%t
attbcnﬂmunu mof&-mw-wummznu
MMMW lmm)utm.




’muwnmma 1) that the aduission charge is
amhr ' upmcormmutwtnnw
perforner

umtamwrw considered, (3) that the perforamwe represents
& new art forn, and &)Mm’ (. ormance is chorecgrephic art
y with t unsscorted males, who are charged an admnission
fee not to females or their male escorts neither of whom are
to pay an aduission fee).

mnmnmmmmmmmnmmﬂ
Madby %cn imposed pursuant to section 1103
of Tax Law. BSuddi a‘“ ispoges the tax on receipis frem
sales m or by “"restaursnts” or where alcoholie W
for "cover®,

g: sold mclw guu tn g:m or mwl m

t $o subdivision (£). susdivision (r)(xg %% sectine
m on adaission charges in e88 of 1« of
v mmi subject to ecertain exceptions) and sudbdivisien ﬂ(ﬂ

"he amount Quchuunor
;mtur«gum
sizilar place in the nt»a.

Taxpayer's contention is that the determination is in error on the
sirow m?t t“ activities are within the exception cmﬁemu in suwd-
vision "dramatic or musical art performances”.

The phrase "Dramatic or musical adaission *is
wms.nmumualotmmm.umm(d()u

"Any sdmission charge paid for
mummnmm,ow
house, concert hall or
Murpm:ot’mumu
iive dramatic, ehorsographic or

musical performance.

mmmox m«mmmw-mmpmum
t - sans section as

L]

Any charge aade for admission
refreshaent, nMu. or aar- ’
chandise st a voof garden,
cabarst or other similar plase.”

YO T
) (g‘n of smusement A&t mh (1&}% “
or other similar place® at paragreph




As taxpayer does not allege that the place where the
performances are given is & thestre, cpera house or coneart hall,
nor that the performances in Question are live drematic or live
susical ones, the claim for tion is based, solely, on such
- perforsances &8 live che emnmapin«otmﬁly.

within the meaning of the statuse.

parson reading tham would so interpret .
may not be used to defest their clear and wmistaxabls aesning and

d |3
A et~ asicbndla s s,

b
e
b an

R
e
Py

ﬁeﬁ:e:“; S oarveyore of food end uur:g«l mmn'o&gm
of . : .
sudject to the sales tax under section 1105 'mmm‘ Qlearly
then, the ' / of assemdly” within
(3) of section 1101.

garden, cadaret, or other similar place as that term 18 , in
cmung. Mpmmtmm‘utnwﬁmu(m of seetion
1101, marely defines the term as, "Any roof gardem, cé or other
Miuplntmahtwmu mmwcurprmt and
resort be had to the definition in section 1(d) of

Chap of the Laws of 1947 and carried over unchanged in Gh

742 of the lLaws of 1952, the former snabling ects permitting

and cities to levy certain . taxes, snd which were repealed
by Chaptsr 93 of the Iaws of 1965 when the presmt sales tax law wes
enscted, and which reads: R

“the term 'roof garden, cabaret
or other similar plsce! shall

include roon any hotel
restaurant, hall or other pubiie




u“w

afforded the patrons in connection
with tha oy selling ot food,
refreshment, or marchandise."

or & cabaret as defined of the City of
m York, at section lsz-ggh;( 5 mxcln s the ucmgs levw,

"

Any room, place or space in the c¢ity
in which .‘h? misical entertainment,
singing, dancing or similar amusement
is pe Minemcm\dthm

ofdimtl or indirec selling to
thopubucm”m:lky'

vimggn)of muhtory -um m ﬂﬂ&t terpretation is

a
Marine Gum pilot., ﬂu is a W\ltn of Syracuse University College
of Forestry, and has never done any interpretive danoing.

Accordingly, ant based on the evidence, it is wy opinion

that the Clud Escapade is not & place of assembly for a live dramtie,

nowhie or musical performance within the of subdivision
LC(S) of section 1101 or the Tax law; that the mu of Clwd

from sdmission charges for m privilege of vi.m "teplm"

cmmmmt adnission ¢ hn,u r dramatic or musical arts
formances within the meaning mmmi.on (r)(x) of neﬂ.on
the Tax law; mtmhadunima um. ntwmnmlgu

3(1}‘»« 9139, an = J&%W assessing
the taxpayer should be sustained
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The determination of the Tax Commission should de
substantially in the form submitted harewith.
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TTATE OF HEW YORK
STATE Tal SCRMISHION
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IH THE FATTIR GF THE AMPLICTION t
= '
Cilg LICAPADE, INC, :

PO A HEARIRG TOC REVIEW A DET:RMINATIN H
AUNSESRSING CR DENYING A REFUND oB CREDIT

OF “ALES ARDJOR USE TaXis UNDEA ARTICLE t
2% ANO/UR 29 OF THE TAY LW FOR THE PLRAXCD
SLOL2T 1, 1965 THROUGH AUGUST 31, 1967 $
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Cluc Escapade, Inos laving filed an application Ler
a hearing to review & detersinution asssssing or denying »
refund or credit of sales and/or use texes under Article 28
and/or 29 of the Tex law for the peried iugust 1, 1963
through August 31, 1967, and & hesring having been held Lee
fore Alfvred hubinstein, Hearing OIfieewr of the Department of
Tamstion snd Finanee, 2t 1500 Ceneses 3treet, Uties, Hew York,
on Janmwry 23, 1968, st which hearing the taxpuyer appeared by
its president, Paul K, Hood and its represontastive, Eomsld G,
Eing, C"iy and the master having ceesn duly exsmined and
gonaidered, _

The tate Tax Commisaion hersby findet

(1} 7Thst for the peried iuguss 1, 1965 through
Auguat 31, 1967 the taxpayer Iiled ssles tax returns, reporting
nonetaxable receipts of 219,7063.00 in the aggregate} that vased
on an sudit completed Cetober 17, 1967, the Sales Tax sureaw
fssusd Hotlice of Uetermination Ho, 90,753,572 dated November 22,
1967, sssessing the taxpayer additionsl tax and interest of
2812.99, on 8 finding that ths receipts of £19,763.00 reperted
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63 nonetaxable were suiject tO the state and local sales
taxes) thet on Hovember 3i, 1967 the taxpsayer filed a
provest and appliestion for & hearing for review of tie
determination assessing addisional sules taxes) that the
sus of 119,753,00 was the Sotal of taxpsyer's receipts
from adadesion charges to its premiscs for the period
tugust 1, 1965 through August 31, 1967,

{2) That the taxpayer Gperates o restauramt and
savern in Grest demd, Jefferson County, Hew Yorki thas on
ite prenises the taxpsyer serves food and slcoholie beversges)
thet the tarxpayer's prewdses arc licensed by the State liquer
Aurherity vader ¢ Savers ligense} that the tarpayer fwrnishes
te {t3 patrons and customers recorded musie (or srterteinoent
a8 sacial daneing) thet tha taxpayss; ot eertein times,
provides sxhibitions of "toplese® dincing for the entertainment
of {ts potrons end customers, on whieh eccesions it cherges an
seadcaion cherge solely on rnescorted mele petrensy that the
performence of the dercer ecnsists of Lody and leg movements
secomparied Ly recerded susie, during whieh time the uwpped
portion of the snatomy is exposed) that st times vheb 1o
dancing exhivitions sre furnished the premises are open to
21l memivers of the publip without eny adaizsion charges that
for the purpost of furnishing food and Leversges to 1% patiroas
and customers the taxpeyer employs bertenders, waiters, » oook
and 8 cleanelr,

Based uoon she foregeing findings and all of the
svidence presented herein, the State Tax Comadssion hsreby,

DETERMINED S
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(A} 7Toav the taxpoyer's premises Comatitute @
slsce of sxtsenent ~ithln ihe waaning of subtivisien (4)(10)
of sestion 1101 of the Tex lswj thet the sape sonstitute &
roof gevden, cabsret or other cimiler place within the meaning
of subdivision {2){12) of seetion 1100 of ths Tax Lawj Sha$
the same ponstitute » Festeurest or SLevers withln the meaning
of subdivigion (4)(1) of paetion 1105 of the Tax Lawj that
the terpayer's presizes 4o ret constitute e theatre, opera
neuss, GOOOErt Nall oF ¢ihar hall or rlsee €f sasembly for
iive drematic, chersegrapihic or misisal performances wishin
the mesning of subdivision {d)(5) of segtion L10L of the
Tax law,

() Thas taupaysrt's recsipts, during the peried
August 1, 1965 through sugust 11, 1967, in the amouny of
319,763.(0 from chargss for sdmission to its primises were
smounts prid for entertainment or -musement wAShim the meaning
of subdiviston {(d4){ 2 ) of seetion 1101 of the Tax lewj thet
the 3480 wWere GEMSEEMNY chiFges within the meaning of sube
division (a)t}! of seetion 1101 of the Tax lawj that the
ssme were chorges of & roef garden, caberet oF other similer
place within the meaning of subdiviszten (d){s) of sectioa 1201
of the Tax lawj that such receipts did not comstitute dramiie
or musieal arts admission charges within the swsning of sule
division (d){%) of section 1101 of the Tax Law,

(C) That saxpsyer's recsipts during the pericd
August 1, 1905 through iugust 3k, 1967 in the smouny of
£19,7634C0 from charges for :dmiession Co ivs premises were
charges for cover, zinimum or satertainment of patrems &
customers withia the meaning of subdivision {(d}{ij{l) of




whe

section 1105 of the Tax lawj that the same were admizalon charges
to a plege of smucewunt within tie meaning of suodivisiom (£)(1)
¢l seetion 1305 of vie Tex low) tuis the ssne were smounts peid
s8 chorges of ¢ reof garden, cebsret or other sinilar pluee
within the meaning of suedivision (£7(3) of section 110§ of

the Tax Law,

() Thet socordingly, the deterwinstion assessing
aoditvient] seles taxes in the sum of 7212,59 sgeinst the Sane
payer for tire period iwruat 1, 1065 threugh August 31, 1967
iz correcti that the swoubt ses forth therein Lc dus and cwing
together with scditional interest, if any, shd other statutery
chargess that caid sesesoment does not include any LAX OF otvher
charge which could not heve beer lewlully demandsd, sk Vaab
taxpeyerte spplicstion for review or refund oF oredit with
respect thereto be and the seme Ls hareby derled.

Luted: Alcsny, New Tork this 21nd doy of lNovenber o X968,

STATE TAX CUMMIBSION
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