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The State Tax Commiseion
Vincent P, Molineaux, Hearing Officer

Food Transport, In¢.

Appliecation for Refund of Sales Tax
and Use Tax for the Period August 1,
1965 to December 31, 1965

A hearing on the abovi matter was held befors me &t
the office of the 3tate Toax Commission, 80 Cemire Stress,
Rew York, K, Y, on November 28, 1967,

The issue 1is whether the taxpayer is entitled to a
refund of sales tax on the basis of a changes of status of
certain vehicles upon which the sales tax had been paid,

Taxpayer, at the time the sales tax Lecams effesti
was a contragt ecarrier for ons client, From October 25, 1
to November 9, 1963 ¢ yer purchased vehicles and o8 on
which there wae paid sales tax totaling 31,851.49 and use tax
tosaling 2466,47. On January 2, 1966 the taxpayer's status as
contract carrier was disgonti and the contragts wers re-
placed by truck lease agreements on which.they are now required
to collect a sales tax based upon the rentals, -

It 13 the claim of the ¢ yor that since the vshicles
have become rental vehicles :ﬁn ich no ssles tax is dus on
purchase that the amount of sales tax paid on purchase
should bs refunded,

cale of tanglile rareonch promsrey veher than for Feot
88 any ¢ of ta ¢ : y @

sale, and other limitations not x : ¢ A sale is dee
fined in suidivision (b)(5}) of the same section to include
rentals,

The tax 1s dus at the time the sale takes place, The
intent to retain or resell determines taxabilisy a$ that time,
3ince the tax was paid and no resale certificete evuld be given
%0 the seller at the time of purchase by the taxpayer ef
vehicles, that sale was subject to the tax, The subsequent
change of‘ the taxpayer's eperations would not operate retroe
actively to change the amount of the tax duwe.
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Based upon the foregoing 1 recommend thet the decision
of the Commiasion d ng the :Kznution for revision of the
sales tax be substantially in form submitted herewith.

/s/ V. P. Molineaux
Hearing Ofleor
VPt dy
Ence
Aprdl 25, 1968
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Food Transport, Inc. having filed an application for
refund of ssles snd use tax paid on the purchase of moter vshigles
and vehicle todies in the smount of 32,719,988 pursuant %0 Articles
2? and 29 of the Tax law, and & hearing having vean held at the
office of the Jtate Tax Commission, 80 Cemtrs treet, New York,
Eew York on Novanber 28, 1967 befors Vincent P, Folimeaux, Hearing
Ufficer of the Lepartmens of Taxstion and inance, asnd the record
having veen duly examined and conaldered, the

State Tax Cormission hereuy findst

{1) That the taxpuysy during the period August 3,
1963 o Jonuury 2, 19566 was 8 ecntract carrier for one cliens,

{(2) Thes in thes p:riod saxpeyer purchased oertain
motor vehicles and vehicle todies which wers used by the vampayer
in the performmnece of his sgtivities 28 2 gontrzet earrieri thas
the taxpayer pald New York Stete and New York City sales taxes on
asuch purchases in the amount of (1,851.4% and use taxes on such
purchases in the amount of 28066,87,

(3) That on Jamuery 2, 1966 the csrrisr sontysch
vas termin:ted snd taxpayer entered inte new contracts for lesss
of the aforssald vehicles to the elient,

{4) That taxpsyer has ecllected ssles tax en all
vehicle rentals from Jumwary 2, 1966,




ole

{5) Thet on June 30, 1967 the texpayer applied for
s refund pursuant %o segtion 1139 of the Tax law of the
ampunte patd an sales and use taxes upen the purchuse of the
nforessid vehicles contending shat the iapesition of the Sax
on the purebase of the motor vehicles by the taxpayer and she
subsequent imposition of a sales tax upon the remtal of she
vehicles iy the caxpaysr "oomprises taxation upon Samstion",

Sased upon the forsgoing Sindinge and ail of the
evidonce pressnted herein the 5tete Tax Coumission hereby

W §

(A} That st the time of purchase, the moter vehicles
and vehlele Lodies were purchased for taxpayer's use and not
for resals and thst secordingly the asie to the saxpayer of
sush motor vehicles and vebicie vedies were reveil sales of
tengible personsl properiy ans defined in section L10L{M)(4)
of the Tax Lew,

{4} That che receipbs from such ressil seies were
subject So vhe sales snd vompensating use Laxes under sections
1105 ane 1210 of the Tax Law,

(C) That the rentals en motor vehicles rented by the
taxpayer to his client were sules of tunglale persomal preperty
in secordance with the definition of sala set forth in sectien
122C{0)(5) of the Tax lawg thet such rentals were subjett %o
the adles tax pursuant to sectien 1108 of the Tax Law,

(D) That sccordingly tames were properly imposed both
on the purchases of the motor vehicles snd vehicle wodies, and
on the suisesuent reatals of the motor vehiclesg that sush Law
position doexz not comatitute doubls tamstion as oontended by
the taxpayerj that further thers ic no authorisy under Artiele 29
¢f the Tax Law for refund of sales and use taxes based upon &
subsequent chenge of the texpayer's operstions from that of the

o e



use of motor vehicles in his own business so the Frenting
of the sume,

Detedt  Alveny, New Tovrk tifa 28th day ¢f  May s 1568,

STATE TAX COMESIION

/s/ JOSEPH H. MURPHY
i ‘
/s/ A. BRUCE MANLEY
oney

/s/ SAMUEL E., LEPLER
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ncmm-(l)thatmmumu
amnrnn%gson ap hceotmﬁxytw‘nnw
austamw ‘:httmnmzvn“ g‘:t‘:amcor perforner
r considered he perfOrnance Yepresents

& Dew art forn, and (A) that the *perfornance is chorecgraphic art
solely with vespect unescorted males, who are charged an aduission

fes not to fesales or their male escorts neither of whom aAre
t0 pay an aduission fes).

T™he determination imposing the tax on the admission

levied by iuposed pursusat to section 1108
of Tax Law. mﬂ"‘(a 1) wmt-xonmmm
sales in or by " vm. where alashelic deverages

sald mxw gulo m or customers for cover®,

b Sl sann t:z.‘i,?"!« .
g:smnm sudject to eertain mum and subdivision “s(ﬁ.“

Wmt 4umnn¢t
w‘n:um
smmpmmm-un.

Taxpayer's contention is that the determination is in error on tha
m?ttumuﬁunmummmquwe tgmoltnm-
vision {£){1) as “dramatic or musical art performances”.

The phrase "Dramatic oy musical adaission * is
defined in section 1101 of the Tax Law, at subdivision (4)(5) as

"Any edmission charge paid for
mmm«umm,m

house, concert hal

hall or place of sssemdly for a
live dramatic, ehorscgraphic or

wusical pmﬂm«."

"Any charge made for admission,
refreshuent, um“, or Ber-
chandise ut & yoof garden,
cabarst or othar sinilar ’u« .

B shtpin syt (8 o coeton 1, s, 2t st
‘ (E‘m ““‘1‘ )e at
St (90, Hase of Smenmnt¥ st Dareerig, (1013'end Thoot Garian



nor that the performances in question are live drematic or live
sugical ones, the claim for tion is dased, solely, on sweh
parformances as live \ emiaopia«ormﬂly.

~ within the meaning of the statute.

mmmwwmmm&uwm
‘Bay not be used utm?em;%@mum
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use of the »_"place of aspewbly” in cenjunetien
with "thestre”, "opera house m":&nm nall® clearly indicates
that the statuls intended to axempt from the tax aduission charges te

“The term 'roof garden, cabares
or other sisilar m.f

shall




or a cAbaret as 4 b{ggn Adainistrative s of the City of
m York, at section B32- 0(3), of Article m 1icmnsing lew,

‘Wrom,pmoarmmmuw
or
’mmmmutbm

See Peop) dckoff, 31 Misc 24 589; People 1RMne
00 & .a”'l':!!mhm > i, 171 Mise. 598 T terpre-

tations of This &efLidtioch In eonnection

v!.m:!..gn)o!‘ mutory -um whers ltﬂct retation is

Ko competent evidence was adduced as to the educatiomsl,
cultural or edifying nature of the performances sufficient to allow &
finding that they constituted choreogrsphy, the receipts of which are
exempt from the sales tax on admission charges to places of amusenant.
The witness, Faul N. Rood, mmocmsmmoptmmm
mmnwmmmrm Bis ¢ ¢ was based on, : ]

I see in mass media today”. Prior to mym«m
or, Mr. mm mmmu engagenent as & home duilder,
estate salesnan, ostle plywood and lumber ssles and as &

Mm Corps pilot. HRe .u 8 graduate of Syracuse University College
of Forestry, and has never done any interpretive danoing.

Accordingly, and based on the evidence, it is uy opinion
mt m Gluh Escapade u not & place of asssudly for s live dramatie,
hic or musical performance within the of subdivision
&e(s) of section 1101 or the Tax law; that the nm.p of Clud
e from adsmiesion charges for thc privilege of v!.m 'teplm"
dmm are not aduission ellrgu r drematic or 1!0‘;‘
formances within the meaning mmmm (r)(x) of ueﬂ.en of
mmm WQMhMuimc o8 are sud aettotho gn
secti llaﬁeftM!uMMuo mm
m (rm‘i“ m that the Mnmlm
the taxpayer shoul m




